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AGREEMENT FOR PROFESSIONAL SERVICES 
BY AND BETWEEN 

 
KLM ENGINEERING, INC. 

AND 
CITY OF DULUTH 

 
THIS AGREEMENT, effective as of the date of attestation by the City Clerk (the “Effective 

Date”), by and between the City of Duluth, hereinafter referred to as City, and KLM Engineering, 

Inc. located at 1976 Wooddale Drive, Suite 4, Woodbury, Minnesota 55125, hereinafter referred 

to as Consultant for the purpose of rendering services to the City.  

WHEREAS, the City has requested consulting services for remote operated vehicle 

evaluations of 14 reservoirs throughout the city, (the “Project”); and 

WHEREAS, Consultant has represented itself as qualified and willing to perform the 

services required by the City; and 

WHEREAS, Consultant submitted a proposal to provide services for the Project (the 

“Proposal”), a copy of which is attached hereto as Exhibit A; and  

WHEREAS, the City desires to utilize Consultant’s professional services for the Project; 

NOW, THEREFORE, in consideration of the mutual covenants and conditions hereinafter 

contained, the parties hereto agree as follows: 

I. Services 

Consultant will provide services related to the Project as described in Consultant’s 

Proposal (the “Services”).  Consultant agrees that it will provide its services at the 

direction of the Public Works and Utilities Director or his designee (“Director”).  In the 

event of a conflict between the Proposal and this Agreement, the terms and conditions 

of this Agreement shall be deemed controlling.  

 

II. Fees 

It is agreed between the parties that Consultant’s maximum fee for the Project and 

Services shall not exceed the sum of Fifty Thousand, Five Hundred and 00/100 Dollars 

($50,500.00) inclusive of all travel and other expenses associated with the Project, 

payable from Fund 510-500-1955-5310; UtilB-EPA. All invoices for services rendered shall 

be submitted monthly to the attention of the Utility Programs Coordinator.  Payment of 

expenses is subject to the City’s receipt of reasonable substantiation/back-up supporting 

such expenses. 
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III. General Terms and Conditions 

1. Amendments 

Any alterations, variations, modifications or waivers of terms of this Agreement 

shall be binding upon the City and Consultant only upon being reduced to writing 

and signed by a duly authorized representative of each party. 

2. Assignment 

Consultant represents that it will utilize only its own personnel in the performance 

of the services set forth herein; and further agrees that it will neither assign, 

transfer or subcontract any rights or obligations under this Agreement without 

prior written consent of the City.  The Primary Consultant(s) assigned to this 

project will be Dan Popehn (the “Primary Consultant”). The Primary Consultant 

shall be responsible for the delivery of professional services required by this 

Agreement and, except as expressly agreed in writing by the City in its sole 

discretion, the City is not obligated to accept the services of any other employee 

or agent of Consultant in substitution of the Primary Consultant.  The foregoing 

sentence shall not preclude other employees of Consultant from providing 

support to the Primary Consultant in connection with Consultant’s obligations 

hereunder. 

3. Data and Confidentiality, Records and Inspection 

a. The City agrees that it will make available all pertinent, non-privileged 

information, data and records under its control for Consultant to use in the 
performance of this Agreement, or assist Consultant wherever possible to 
obtain such records, data and information.   

b. All reports, data, information, documentation and material given to or 

prepared by Consultant pursuant to this Agreement will be confidential and 

will not be released by Consultant without prior authorization from the City.  

c. Consultant agrees that all work created by Consultant for the City is a “work 
made for hire” and that the City shall own all right, title, and interest in and to 

the work, including the entire copyright in the work (“City Property”).  

Consultant further agrees that to the extent the work is not a “work made for 

hire” Consultant will assign to City ownership of all right, title and interest in 

and to the work, including ownership of the entire copyright in the work. 

Consultant agrees to execute, at no cost to City, all documents necessary for 
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City to perfect its ownership of the entire copyright in the work.  Consultant 

represents and warrants that the work created or prepared by Consultant will 

be original and will not infringe upon the rights of any third party, and 

Consultant further represents that the work will not have been previously 

assigned, licensed or otherwise encumbered.   

d.  Records shall be maintained by Consultant in accordance with requirements 

prescribed by the City and with respect to all matters covered by this 

Agreement. Such records shall be maintained for a period of six (6) years after 

receipt of final payment under this Agreement.  

e.  Consultant will ensure that all costs shall be supported by properly executed 

payrolls, time records, invoices, contracts, vouchers, or other official 
documentation evidencing in proper detail the nature and propriety of the 
charges. All checks, payrolls, invoices, contracts, vouchers, orders, or other 

accounting documents pertaining in whole or in part to this Agreement shall 
be clearly identified and readily accessible.  

f.  Consultant shall be responsible for furnishing to the City records, data and 

information as the City may require pertaining to matters covered by this 
Agreement. 

g.  Consultant shall ensure that at any time during normal business hours and as 
often as the City may deem necessary, there shall be made available to the 
City for examination, all of its records with respect to all matters covered by 

this Agreement Consultant will also permit the City to audit, examine, and 
make excerpts or transcripts from such records, and to make audits of all 
contracts, invoices, materials, payrolls, records of personnel, conditions of 

employment, and other data relating to all matters covered by this 

Agreement. 

4. Consultant Representation and Warranties 

Consultant represents and warrants that: 
a. Consultant and all personnel to be provided by it hereunder has sufficient 

training and experience to perform the duties set forth herein and are in good 

standing with all applicable licensing requirements. 

b. Consultant and all personnel provided by it hereunder shall perform their 

respective duties in a professional and diligent manner in the best interests of 
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the City and in accordance with the then current generally accepted standards 

of the profession for the provisions of services of this type. 

c. Consultant has complied or will comply with all legal requirements applicable 

to it with respect to this Agreement.  Consultant will observe all applicable 

laws, regulations, ordinances and orders of the United States, State of 

Minnesota and agencies and political subdivisions thereof.   

d. The execution and delivery of this Agreement and the consummation of the 

transactions herein contemplated do not and will not conflict with, or 

constitute a breach of or a default under, any agreement to which the 

Consultant is a party or by which it is bound, or result in the creation or 

imposition of any lien, charge or encumbrance of any nature upon any of the 

property or assets of the Consultant contrary to the terms of any instrument 

or agreement. 

e. There is no litigation pending or to the best of the Consultant’s knowledge 

threatened against the Consultant affecting its ability to carry out the terms of 

this Agreement or to carry out the terms and conditions of any other matter 

materially affecting the ability of the Consultant to perform its obligations 

hereunder. 

f. The Consultant will not, without the prior written consent of the City, enter 

into any agreement or other commitment the performance of which would 

constitute a breach of any of the terms, conditions, provisions, 

representations, warranties and/or covenants contained in this Agreement. 

5. Agreement Period 

The term of this Agreement shall commence on the Effective Date and 

performance shall be completed by October 1, 2024, unless terminated earlier as 

provided for herein. 

Either party may, by giving written notice, specifying the effective date thereof, 

terminate this Agreement in whole or in part without cause. In the event of 

termination, all property and finished or unfinished documents and other writings 

prepared by Consultant under this Agreement shall become the property of the 

City and Consultant shall promptly deliver the same to the City. Consultant shall 

be entitled to compensation for services properly performed by it to the date of 

termination of this Agreement.  In the event of termination due to breach by 

Consultant, the City shall retain all other remedies available to it, and the City shall 
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be relieved from payment of any fees in respect of the services of Consultant 

which gave rise to such breach. 

6. Independent Contractor 

a. It is agreed that nothing herein contained is intended or should be construed 

in any manner as creating or establishing the relationship of copartners 

between the parties hereto or as constituting Consultant as an agent, 

representative or employee of the City for any purpose or in any manner 

whatsoever. The parties do not intend to create any third-party beneficiary of 

this Agreement.  Consultant and its employees shall not be considered 

employees of the City, and any and all claims that may or might arise under 

the Worker’s Compensation Act of the State of Minnesota on behalf of 

Consultant’s employees while so engaged, and any and all claims whatsoever 

on behalf of Consultant’s employees arising out of employment shall in no way 

be the responsibility of City.  Except for compensation provided in Section II of 

this Agreement, Consultant’s employees shall not be entitled to any 

compensation or rights or benefits of any kind whatsoever from City, including 

without limitation, tenure rights, medical and hospital care, sick and vacation 

leave, Worker’s Compensation, Unemployment Insurance, disability or 

severance pay and P.E.R.A.  Further, City shall in no way be responsible to 

defend, indemnify or save harmless Consultant from liability or judgments 

arising out of intentional or negligent acts or omissions of Consultant or its 

employees while performing the work specified by this Agreement. 

b. The parties do not intend by this Agreement to create a joint venture or joint 

enterprise, and expressly waive any right to claim such status in any dispute 

arising out of this Agreement. 

c. Consultant expressly waives any right to claim any immunity provided for in 

Minnesota Statutes Chapter 466 or pursuant to the official immunity doctrine.  
7. Indemnity 

To the fullest extent permitted by law, Consultant shall defend, indemnify, and 
hold City and its employees, officers and agents harmless from and against any 
and all costs or expenses, claims or liabilities, including but not limited to, 
reasonable attorney’s fees and expenses, whether asserted by itself or any third 
party, including claims arising from the acts, omissions, negligence, or misconduct 
of Service Provider or that of its agents, employees, or contractors. The obligations 
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shall include, but not be limited to, the obligations to defend, indemnify, and hold 
harmless the City in all matters where claims of liability against the City are alleged 
to be or could be found to arise out of acts or omissions of Service Provider or are 
passive, derivative, or vicarious of the negligent or intentional acts or omissions of 
Consultant arise out of or relate to the services in this Agreement or Service 
Provider’s negligent, intentional, or wrongful acts or omissions, including breach 
of any duty in this agreement, of Consultant. The obligations to defend, indemnify, 
and hold harmless shall be triggered upon the assertion of a claim for damages 
against City. This Section shall survive the termination of this Agreement for any 
reason. Consultant shall not have the obligation to indemnify the City for its 
intentional, willful or wanton acts. The Consultant understands this provision 
may affect its rights and may shift liability. 

8. Insurance 
a. Consultant shall obtain and maintain for the Term of this Agreement the following 

minimum amounts of insurance from insurance companies authorized to do business 

in the State of Minnesota.   

i. Workers’ compensation insurance in accordance with the laws of the State of 

Minnesota. 

ii. Commercial General Liability and Automobile Liability Insurance with 

limits not less than $1,500,000 Single Limit, shall be in a company 

approved by the City of Duluth; and shall provide for the following: 

Liability for Premises, Operations, Completed Operations, Independent 

Contractors, and Contractual Liability.  Umbrella coverage with a “form 

following” provisions may make up the difference between the 

commercial general and auto liability coverage amounts and the 

required minimum amount stated above.   

iii. Professional Liability Insurance in an amount not less than $1,500,000 

Single Limit; provided further that in the event the professional 

malpractice insurance is in the form of “claims made,” insurance, 

Consultant hereby commits to provide at least 60 days’ notice prior to 

any change to the Professional Liability Insurance policy or coverage; 

and in the event of any change, Consultant agrees to provide the City 

with either evidence of new insurance coverage conforming to the 
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provisions of this this paragraph which will provide unbroken 

protection to the City, or in the alternative, to purchase at its cost, 

extended coverage under the old policy for the period the state of 

repose runs; the protection to be provided by said “claims made” 

insurance shall remain in place until the running of the statute of 

repose for claims related to this Agreement. 

iv. City of Duluth shall be named as Additional Insured under the 

Commercial General Liability and Automobile Liability.  Consultant 

shall also provide evidence of Statutory Minnesota Workers’ 

Compensation Insurance.  Consultant to provide Certificate of 

Insurance evidencing such coverage with notice to City of cancellation 

in accordance with the provisions of the underlying insurance policy 

included. The City of Duluth does not represent or guarantee that 

these types or limits of coverage are adequate to protect the 

Consultant’s interests and liabilities. 

b. Certificates showing Consultant is carrying the above described insurance in 

the specified amounts shall be furnished to the City prior to the execution of 

this Agreement and a certificate showing continued maintenance of such 

insurance shall be on file with the City during the term of this Agreement.   

c. The City shall be named as an additional insured on each liability policy other 

than the professional liability and the workers’ compensation policies of the 

Consultant. 

d. The certificates shall provide that the policies shall not be cancelled during the 

lift of this Agreement without advanced notice being given to the City at least 

equal to that provided for in the underlying policy of insurance. 

e. Except as provided for in Section 8.a.iv above, Consultant hereby commits to 

provide notice to City at least 30 days in advance of any change in the 

insurance provided pursuant to this Section 8 or in advance of that provided 

for in the underlying insurance policy or policies whichever is longer.  For the 

purposes of Section 8 of this Agreement, the term, “changed”, shall include 

cancellation of a policy of insurance provided hereunder and any modification 
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of such policy which reduces the amount of any coverage provided thereunder 

below the amounts required to be provided hereunder or otherwise reduces 

the protections provided under such policy to City 

9. Notices 

Unless otherwise expressly provided herein, any notice or other communication 

required or given shall be in writing and shall be effective for any purpose if 

served, with delivery or postage costs prepaid, by nationally recognized 

commercial overnight delivery service or by registered or certified mail, return 

receipt requested, to the following addresses:  

 
City: City of Duluth  
 520 Garfield Ave 
 Duluth MN 55802  
 Attn: Ashley Lent 

 
Consultant: KLM Engineering, Inc. 

1976 Wooddale Drive, Suite 4 
Woodbury, MN 55125 
Attn: Dan Popehn 

  
10. Civil Rights Assurances 

Consultant, as part of the consideration under this Agreement, does hereby 
covenant and agree that:  
a.  No person on the grounds of race, color, creed, religion, national origin, 

ancestry, age, sex, marital status, status with respect to public assistance, 

sexual orientation, and/or disability shall be excluded from any participation 

in, denied any benefits of, or otherwise subjected to discrimination with 

regard to the work to be done pursuant to this Agreement.  

b.  That all activities to be conducted pursuant to this Agreement shall be 

conducted in accordance with the Minnesota Human Rights Act of 1974, as 

amended (Chapter 363), Title 7 of the U.S. Code, and any regulations and 

executive orders which may be affected with regard thereto.  

11. Laws, Rules and Regulations 

Consultant agrees to observe and comply with all laws, ordinances, rules and 

regulations of the United States of America, the State of Minnesota and the City 

with respect to their respective agencies which are applicable to its activities 
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under this Agreement.   
12. Applicable Law 

This Agreement, together with all of its paragraphs, terms and provisions is made 

in the State of Minnesota and shall be construed and interpreted in accordance 

with the laws of the State of Minnesota.  

13. Force Majeure 

Neither party shall be liable for any failure of or delay in performance of its 

obligations under his Agreement to the extent such failure or delay is due to 

circumstances beyond its reasonable control, including, without limitation, acts of 

God, acts of a public enemy, fires, floods, wars, civil disturbances, sabotage, 

accidents, insurrections, blockades, embargoes, storms, explosions, labor 
disputes, acts of any governmental body (whether civil or military, foreign or 
domestic), failure or delay of third parties or governmental bodies from whom a 

party is obtaining or must obtain approvals, franchises or permits, or inability to 
obtain labor, materials, equipment, or transportation. Any such delays shall not 

be a breach of or failure to perform this Agreement or any part thereof and the 
date on which the party's obligations hereunder are due to be fulfilled shall be 
extended for a period equal to the time lost as a result of such delays.  

14. Severability  

In the event any provision herein shall be deemed invalid or unenforceable, the 
remaining provision shall continue in full force and effect and shall be binding 

upon the parties to this Agreement. 

15. Entire Agreement 

It is understood and agreed that the entire agreement of the parties including all 

exhibits is contained herein and that this Agreement supersedes all oral 

agreements and negotiations between the parties relating to the subject matter 

hereof.  Any amendment to this Agreement shall be in writing and shall be 

executed by the same parties who executed the original agreement or their 

successors in office. 

16. Counterparts 

This Agreement may be executed in two or more counterparts, each of which shall 

be deemed to be an original as against any party whose signature appears 

thereon, but all of which together shall constitute but one and the same 

instrument. Signatures to this Agreement transmitted by facsimile, by electronic 
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mail in “portable document format” (“.pdf”), or by any other electronic means 

which preserves the original graphic and pictorial appearance of the Agreement, 

shall have the same effect as physical delivery of the paper document bearing the 

original signature. 

[Remainder of this page intentionally left blank. Signature page to follow.] 
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IN WITNESS WHEREOF, the parties have hereunto set their hands on the date of attestation 
shown below.   
 

CITY OF DULUTH-Client 
 
By: _________________________________ 
Mayor 
 
Attest: 
 
By: _________________________________ 
City Clerk 
 
Date: ___________________ 
 
Countersigned: 
 
____________________________________ 
City Auditor 
 
Approved as to Form: 
 
____________________________________ 
City Attorney 
 

KLM ENGINEERING, INC. 
 
By: _________________________________ 
 
Its: _________________________________ 
Title of Representative 
 
Date: ___________________ 
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December 28, 2023 

Sent via Email Only 
 

Mr. Steve Pitkanen 
Water Treatment Plant Supervisor 
City of Duluth 
411 W 1st Street 
Duluth, MN 55802 
 
RE:   240,490-Gallon Ground Storage Reservoir “Arlington Reservoir 1” 
 1,534,000-Gallon Ground Storage Reservoir “Arlington Reservoir 2” 
 14,140,000-Gallon Ground Storage Reservoir “Endion Reservoir” 
 5,171,000-Gallon Ground Storage Reservoir “Middle System – Reservoir 1” 
 5,131,000-Gallon Ground Storage Reservoir “Middle System – Reservoir 2” 
 16,320,000-Gallon Ground Storage Reservoir “Reservoir A” 
 10,000,000-Gallon Ground Storage Reservoir “West Duluth Reservoir” 
 10,200,000-Gallon Ground Storage Reservoir “West End Reservoirs 1-6 (Six West)” 
 1,021,000-Gallon Ground Storage Reservoir “Woodland Reservoir 1 – East” 
 Duluth, Minnesota 
 
Dear Mr. Pitkanen: 
 
KLM is pleased to submit this proposal for the remote operated vehicle (ROV) Evaluation of the above-
referenced water storage tanks in the 2024 Construction Season. 
 
KLM Engineering provides NACE and AWS trained inspectors, certified in competent climbing, having 
experience and working knowledge of the Occupational Safety and Health Standards (OSHA), American 
Water Works Association (AWWA), American Concrete Industry (ACI) and State Regulations. 
 
KLM Engineering provides evaluation reports that are reviewed by an engineer who has authored the 
report and/or were written under the engineer’s direct supervision. 
 

DOCUMENTATION 
KLM will provide the Owner with an evaluation report, which will provide the following benefits: 

1. Clearly stating the actual condition of the reservoir. 
2. For coated reservoirs, provide a life expectancy estimate of the coatings and/or an estimated 

timeline for coating replacement. 
3. Identify structure deficiencies and recommended repairs to bring the reservoir into compliance 

with ACI, AWWA, MDH, and OSHA requirements. 
4. Provide a schedule for performing recommended maintenance work. 
5. Provide a Cost Estimate for all structure repairs and coating replacement of steel structures. 
6. Identify the quantity of sediment and recommend a timeline for cleanout, if warranted. 
7. Include color photographs identifying current conditions and any required repairs. 
8. Recommend a timeline for future evaluations. 
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The evaluation reports will be provided to the City in digital format (Pdf).  After which, KLM will contact 
City to discuss the reports and answer any questions. We will make ourselves available to meet with the 
key personnel at the City of Duluth to review and discuss these reports.  
 

SCOPE OF WORK 
 
ROV Evaluation 
KLM plans to utilize a two-man crew and a remote operated vehicle (ROV) to perform the evaluation.   
 
KLM will provide inspectors who are properly trained and qualified to perform this type of evaluation.  
KLM inspectors will place a disinfected ROV and tether into the reservoir for the interior evaluation of 
the roof, walls, partition walls, floor, piping and valves.  Photos will be taken with an underwater 
camera, which will show the structure conditions and quantity of sediment.  The interior of the inlet 
pipe is excluded from the evaluation, unless otherwise written into this Agreement. 
 
Exterior and Interior Evaluation 
The exterior and interior evaluation is critical to the evaluation to determine whether there are any 
structure deficiencies and OSHA compliance. 
 
The exterior will be inspected from all areas accessible without rigging, unless otherwise written into 
this Agreement.  Coating conditions of both the interior and exterior piping and reservoir coatings, when 
applicable, will be examined using dry film thickness (DFT) and standard ASTM tests. 
 
Interior and Exterior: 

 Roof structure (size and style). 

 Vents (size and style). 

 Roof manways (size and style). 

 Ventilation manways (size and style). 

 Overflow weir and pipe (size and style). 

 Support column (size and style). 

 Capacity level and head range. 

 Inlet/outlet pipe. 

 Mud ring. 

 Site dimensions. 

 Safety considerations. 

 Drains. 

 Floor condition. 

 Pitting on piping. 

 Ladders, cages, platforms and handrails. 

 Base pad condition, including Flexcell and 
grout. 

 Screens on vents and overflows. 

 Overflow air breaks, splash pads and 
drainage. 

 Safety devices. 
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OWNER’S RESPONSIBILITIES 
The Owner’s personnel shall also be responsible for: 

 Set the water at, or near, the high-water operating level. 

 Cease the water inlet and outlet operation during the ROV inspection. 

 Taking and testing water samples, as required. 

 Providing information on the reservoir, including maintenance records, construction drawings, 
previous evaluation reports and previous painting or reconditioning specifications.  This information 
is most useful if obtained prior to the reservoir inspection and evaluation. 

 

FEES 
The fee for the above-referenced scope of work is: 
 

Arlington Reservoir 1  $  3,500.00 

Arlington Reservoir 2 $  3,500.00 

Endion Reservoir $  5,000.00 

Middle System – Reservoir 1 $  3,500.00 

Middle System – Reservoir 2 $  3,500.00 

Reservoir A $  5,000.00 

West Duluth Reservoir $  5,000.00 

West End Reservoirs 1-6 (Six West) $18,000.00 

Woodland Reservoir 1 – East $  3,500.00 

TOTAL $50,500.00 

 
The fee for gasket installation on state-required wet access manway is $100.00 per access manway. 

 
It is the responsibility of the Owner to make sure that the tank is prepared for the evaluation per the 
schedule agreed to in advance by both parties.  In the event KLM arrives on site and the tank is not 
ready, a second day will be charged as additional time and materials. 
 
Should the tank be deemed unsafe by our inspectors, we reserve the right to revise the proposal to 
include necessary equipment and measures to ensure safe access to complete the scope of work.  Said 
revised proposal would be subject to Owner approval. 
 

TERMS AND CONDITIONS 
KLM has attached our standard Terms and Conditions.  The Terms and Conditions are part of this 
Agreement between the City of Duluth and KLM Engineering, Inc. unless otherwise agreed to in writing 
by both parties. 
 
Fees are subject to change if proposed work exceeds twelve (12) months from the date of this proposal. 
 

ADDITIONAL INFORMATION 
Additional information can be found at KLM’s website at:  www.klmengineering.com 
 
  

http://www.klmengineering.com/
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AGREEMENT 
This proposal is valid for sixty (60) days from the date of this proposal.  If the City of Duluth finds this 
proposal acceptable, please sign and return it by mail, fax or email.  By signing and returning this 
signature page only, you agree to the terms of the entire proposal document submitted.  When KLM 
receives the signed proposal, we will contact the City to coordinate the evaluation dates.  Upon delivery 
of the report to the City, an invoice will be submitted according to the terms of this Agreement. 
 
This Agreement, between Duluth, Minnesota and KLM Engineering, Inc. is accepted by: 
 

CITY OF DULUTH 
411 W. 1st Street 
Duluth, MN 55802 

 KLM ENGINEERING, INC. 
1976 Wooddale Drive, Suite 4 
Woodbury, MN  55125 

 
 

 

 
Signature  Signature 
 
 

  
Dan Popehn 

Name  Name 
 
 

  
Director of Business Development 

Title  Title 
 
 

  
December 28, 2023 

Date  Date 
 
We look forward to working with you. 
 
Sincerely, 
 
KLM ENGINEERING, INC. 
Dan Popehn 
Director of Business Development 
1976 Wooddale Drive, Suite 4 
Woodbury, MN  55125 
Cell: 612-743-3102 
Email:  dpopehn@klmengineering.com 

 
Attachment:  KLM Terms and Conditions 
 
Rev 2023.09.07 

  

mailto:dpopehn@klmengineering.com
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KLM ENGINEERING, INC. (KLM) 

TERMS AND CONDITIONS 

 

1. AGREEMENT.  The agreement between the parties when entered by the parties shall include the 

applicable referenced agreement documents (i.e., KLM proposal/Agreement) and shall include these 

KLM Terms and Conditions (the “Agreement”). The Agreement may not be modified except by mutual 

agreement in writing. 

 

2. ADDITIONAL SERVICES. Additional work or services shall not be performed without a KLM 

executed change order or purchase order outlining the scope of additional work or services. 

 

3. KLM CLIENT RESPONSIBILITIES. The KLM Client shall fully disclose to KLM its knowledge of 

the condition of the project structure(s), its past and present contents and shall provide KLM with full 

information regarding the requirements for the project; shall designate an individual to act on the KLM 

Client’s behalf regarding the project; and provide safe access to and at the project site. When reasonably 

requested by KLM, the KLM Client shall furnish the services of other consultants including, but not 

limited to engineers and insurance representatives. The KLM Client shall test for pollution and 

hazardous materials when required by law or as requested by KLM. The KLM Client shall provide KLM 

with all necessary permits and other authorizations. 

 

4. SAFETY.  KLM shall be responsible for the safety of KLM personnel at the project site. The KLM 

Client or other persons shall be responsible for the safety of all other persons at the project site. The 

KLM Client shall inform KLM of any known or suspected hazardous materials or unsafe conditions at 

the project site. If, during the course of the KLM services, such materials, or conditions are discovered at 

the project site, KLM reserves the right to take measures to protect KLM personnel and equipment or to 

immediately terminate KLM services.  The KLM Client agrees to be responsible for, and agrees to pay, 

any such additional protection costs. Upon such discovery by KLM, KLM agrees to use commercially 

reasonable efforts to notify the KLM Client in writing, of hazardous materials or unsafe conditions 

regarding the project site. 

 

5. HAZARDOUS MATERIALS. Unless otherwise agreed to in the scope of work with the KLM Client, 

KLM has no responsibility for the discovery, presence, handling, removal or disposal of or exposure of 

persons to hazardous materials at the project site. To the full extent permitted by the law, the KLM 

Client shall defend, indemnify, and hold harmless KLM, its employees and representatives from all 

claims, including costs and attorney fees, arising out of the presence of hazardous materials or exposure 

to the same on the job site. 

 

6. SITE ACCESS AND RESTORATION. The KLM Client will provide KLM and its representatives 

with safe and legal project site access. It is understood by the KLM Client that in the normal course of 

KLM providing its services and work, some nominal damage to the project site may occur. KLM agrees 

to take reasonable commercial precautions to minimize such damage, if any. Restoration of the project 

site, if any, is the responsibility of the KLM Client, unless otherwise agreed to in writing in the scope of 

work. 

 

7. KLM LIMITED WARRANTY AND DISCLAIMER.  KLM will perform services consistent with the 

standard of care and skill normally performed by other like firms in the industry and profession at the 

time of this service and in the geographic area of the project. EXCEPT AS EXPRESSLY STATED 

IN THIS SECTION, THERE ARE NO WARRANTIES, EXPRESS OR IMPLIED, BY 

OPERATION OF LAW OR OTHERWISE, PERTAINING TO THE PRODUCTS AND 

SERVICES SOLD UNDER THIS AGREEMENT. KLM DISCLAIMS ANY IMPLIED 
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WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. IN 

NO EVENT SHALL KLM BE LIABLE TO THE KLM CLIENT, ITS AGENTS, 

REPRESENTATIVES, EMPLOYEES, CUSTOMERS OR ANY OTHER THIRD PARTY, FOR 

ANY INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES, INCLUDING 

WITHOUT LIMITATION LOSS OF USE, LOSS OF REVENUE OR LOSS OF PROFIT, IN 

CONNECTION WITH OR ARISING OUT OF THIS AGREEMENT OR THE EXISTENCE, 

FURNISHING OR FUNCTIONING OF ANY ITEM OR 

SERVICES PROVIDED FOR IN THIS AGREEMENT OR FROM ANY OTHER CAUSE, 

INCLUDING WITHOUT LIMITATION CLAIMS BY THIRD PARTIES, EVEN IF KLM HAS 

BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 

 

8. SCHEDULING.  Prior to KLM scheduling its services related to the project, the KLM Client shall 

furnish KLM with a written Agreement, purchase order or other written request for KLM services and 

shall give as much notice as reasonably possible in advance of the time when the KLM services are 

desired to commence. The KLM service schedule shall be mutually agreed upon by the parties in 

writing. If a KLM inspection is canceled or delayed after KLM personnel and/or equipment are in transit 

to the project site, then the KLM Client shall be billed, and the KLM Client agrees to pay for KLM time 

and expenses according to the then current KLM Fee Schedule for KLM time spent and KLM costs 

incurred. If KLM is unable to redirect KLM representatives to other third-party project sites on the 

canceled or delayed scheduled service day, at a minimum, the KLM Client will be billed and the KLM 

Client agrees to pay KLM for one (1) full day of KLM labor. 

 

9. INSURANCE.  KLM will maintain worker’s compensation insurance and comprehensive general 

liability insurance.  KLM will provide KLM Client with a certificate of insurance upon KLM  Client’s 

request.  

 

10. PAYMENT.  KLM will submit periodic invoices for KLM services provided and work performed. 

Invoices are due upon receipt. The KLM Client agrees to inform KLM of invoice questions or disputes 

within 10 business days of the invoice date. The KLM Client agrees to pay all undisputed KLM invoiced 

amounts within 45 days of the invoice date. The KLM Client agrees to pay interest on all overdue 

amounts at a rate of 1.5% per annum or the rate allowed by law, whichever is less, plus costs of 

collection, court costs, and reasonable attorney fees on all such amounts. If any undisputed invoice 

remains unpaid for 60 days, then KLM may, at its sole discretion, suspend or terminate services to the 

KLM Client without liability. 

 

11. INDEMNIFICATION.  KLM shall indemnify and hold harmless the KLM Client and its shareholders, 

directors, officers, members, governors and employees from liability, claims, losses, and damages 

arising out of or relating to the applicable Project, provided that such claims, costs, losses, or damages 

are attributable to bodily injury, sickness, disease, or death, or injury to, or destruction of tangible 

property, including the loss of use resulting therefrom to the extent caused by KLM’s negligent acts or 

omissions. 

 

The KLM Client shall indemnify and hold harmless KLM and its shareholders, directors, officers, 

members, governors and employees from liability, claims, losses, and damages arising out of or relating 

to the applicable Project, provided that such claims, costs, losses, or damages are attributable to bodily 

injury, sickness, disease, or death, or injury to, or destruction of tangible property, including the loss of 

use resulting therefrom to the extent caused by the KLM Client’s negligent acts or omissions. Further, 

the KLM Client shall indemnify and hold harmless KLM from all claims or losses arising out of the 

unauthorized use of KLM’s Documents. 
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12. LIMITATION OF LIABILITY. IN NO EVENT SHALL KLM OR THE KLM CLIENT BE 

LIABLE, ONE TO THE OTHER, FOR INDIRECT, SPECIAL, INCIDENTAL, OR 

CONSEQUENTIAL DAMAGES ARISING OUT OF OR IN CONNECTION WITH THE 

FURNISHING, PERFORMANCE OR USE OF ANY PRODUCTS OR SERVICES PROVIDED 

PURSUANT TO THIS AGREEMENT. 

 

13. DELAYS. If KLM service or work delays are caused by the KLM Client, by third parties, strikes, natural 

causes, weather, or other circumstances beyond KLM's control, a reasonable time extension for 

performance of KLM services and work shall be granted, and KLM shall be entitled to and the KLM 

Client agrees to pay KLM an equitable fee adjustment. 

 

14. TERMINATION.  After seven (7) days written notice, either party may elect to terminate this 

Agreement. Notwithstanding the foregoing, the KLM Client agrees to pay for all KLM services provided 

and work performed through the date of termination. Notwithstanding the foregoing, the following 

sections shall survive the termination of this Agreement: Sections 5, 7, 10, 11, 12, 15, 16, 21 and 24. 

 

15. SEVERABILITY. Any provisions of this Agreement later held to violate a law or regulation shall be 

deemed void, and all remaining provisions of the Agreement shall continue in full force and effect. 

 

16. KLM'S DOCUMENTS. All reports, specifications, drawings and other documents furnished by KLM 

are part of KLM's services and work for the KLM Client and the same are for use only for the project 

(KLM Documents). KLM retains all ownership of said documents regardless of whether the project is 

completed. The KLM Client may retain copies of the KLM Documents for reference purposes. KLM 

does not represent or warrant that the KLM Documents are suitable for reuse on any extension of the 

project or on other projects. The KLM Client shall not use the KLM Documents without KLM's written 

consent 

 

17. ASSIGNMENT. KLM may not assign this Agreement to any other person unless written consent is 

obtained from the KLM Client. 

 

18. AMENDMENTS. Any modification or amendment of to this Agreement shall require a written 

agreement signed by both Parties. 

 

19. NONDISCRIMINIATION. In the hiring of employees to perform work under this Agreement, KLM 

shall not discriminate against any person by reason of any characteristic or classification protected by 

state or federal law. 

 

20. GOVERNING LAW. This Agreement shall be governed by and interpreted in accordance with the laws 

of the State of Minnesota without regard to or application of conflicts of law rules or principles.  All 

proceedings related to this Agreement shall be venued in Washington County, Minnesota. 

 

21. AUDIT. Pursuant to Minnesota Statutes, § 16C.05, Subdivision 5, KLM agrees that the KLM 

Client, the State Auditor, or any of their duly authorized representatives at any time during normal 

business hours and as often as they may reasonably deem necessary (but under all circumstances not 

more often than once per calendar year), shall have access to and the right to examine, audit, excerpt, 

and transcribe any books, documents, papers, or records which are pertinent to the accounting practices 

and procedures of KLM, and involve transactions relating to this Agreement.  

  



Duluth, MN – (9) ROV Evaluations 

 

 
Copyright 2023 by KLM Engineering, Inc.  Page 8 of 8 

 

22. JOB SITE IMAGES, PHOTOGRAPHY AND VIDEO.  During the term of this Agreement and 

thereafter, KLM has the KLM Client’s permission to take photographs or video of the project site for 

training, documentation, education or KLM promotional purposes. A signed Agreement that includes 

these KLM Terms and Conditions constitutes the KLM Client’s written permission to KLM regarding 

the use of the items and information set forth in this section. 

 

23. WAIVER. The waiver by either party of any breach or failure to comply with any provision of this 

Agreement by the other Party shall not be construed as or constitute a continuing waiver of such 

provision or a waiver of any other breach of or failure to comply with any other provision of this 

Agreement. 

 

24. HEADINGS. Section headings used in this Agreement are for convenience only, have no legal 

significance, and in no way change the construction or meaning of the terms hereof. 

 

25. ENTIRE AGREEMENT. This Agreement supersedes any prior or contemporaneous representations or 

agreements, whether written or oral, between the Parties and contains the entire agreement. 

 

End of the KLM Terms and Conditions. 

 
Rev 2022.11.23 
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