FIRST AMENDMENT TO EASEMENT

THIS FIRST AMENDMENT TO EASEMENT ("First Amendment") is dated to be effective as of
the day of , 2015 (the "Effective Date"), between BNSF RAILWAY COMPANY, a
Delaware corporation ("Grantor"), whose address is 2301 Lou Mank Drive, GOB 3-W, Fort Worth, Texas
76131, and the CITY OF DULUTH, a municipal corporation of the State of Minnesota ("Grantee"), whose
address is 411 West 1st Strest, Duluth, Minnesota 55802.

RECITALS

A Burfington Northern Railroad Company (predecessor-in-interest to Grantor) and Grantee
entered into that certain Easement dated November 15, 1982 ("Original Easement Date"), and filed for
record on November 24, 1982 in the Official Records of Saint Louis County as Document No. 352665 (the
"Original Easement Agreement”).

B. Pursuant to the Original Easement Agresment, Grantor granted unto Grantee a non-
exclusive easement ("Original Easement") over, upon and across those certain easement areas
described in the Original Easement Agreement as Parcels 1-11 (collectively, the "Original Easement
Area"), situated in Saint Louis County, State of Minnesota, as more fufly described in the Original
Easement Agreement, such Original Easement to be used for the sole purposes of construction,
maintsnance and use of hiking and bicycling trails, excursion train rides and three (3) pedestrian access
crossings, as further described in the Original Easement Agreement.

C. Also pursuant to the Original Easement Agreement, Grantor granted unto Grantee a
temporary, non-exclusive right to use that certain area described on Exhibit "A" attached hereto and
incorporated herein by reference ("Trail Easement Area"} for use as a hiking and bicycling trafl (“Trail
Easement").

D. Grantor and Grantee desire to amend the Original Easement Agreement to (i) clarify the
terms of the Trail Easement and modify its uses and (ii) modify a certain parcel within the Original
Easement Area. The Qriginal Easement Agreement, as modified by the terms of this First Amendment,
shall be referred to herein as the "Easement Agreement”.

AGREEMENTS
in consideration of the mutual covenants herein, Grantor and Grantee hereby agree as follows:

1. Name of Grantor. Throughout the Easement Agreement, effecfively immediately,
"Burlington Northern Railroad Company" is changed to "BNSF Railway Company".

2. Trail Easement.

2.1 Pursuant fo the terms of the Original Easement Agreement, the Trail Easement was
scheduled to expire on or before five (5) years after the Original Easement Date.
Notwithstanding such expiration, however, the parties agree that from the Original
Easement Date fo the Eifective Date hereof, Grantee has continuously maintained and
used a hiking and bicycling trail over the Trail Easement Area. Therefore, all of Grantee's
obligations under the Original Easement Agreement, including without fimitation
Grantee's indemnification obligations under Section 6 of the Original Easement
Agreement, shall apply with respect to Grantee's use of the Trail Easement for all periods
after the Original Easement Date.

22 Effective immediately, Grantee has the right under the Trail Easement to use the Tralil
Easement Area for the sole purposes of (i) maintenance and use of the hiking and
bicycling trail located upon such area and (ii} vehicular ingress and egress to Grantee's
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pumping station, which pumping station is located on propery adjacent to or in the
vicinity of the Trail Easement Area.

3. Original Easement. The parties agree that the portion of the Original Easement Area
identified in the Original Easement Agreement as "Parcel 4" is hereby deleted and replaced with that
property described in Exhibit "B" attached hereto and incorporated herein by reference.

4, Compensation. Grantee shall pay to Grantor, prior to the Effective Date hereof, the sum
of Fifteen Thousand and No/100 Dollars ($15,000.00) as compensation for the grant of the Easement
Agreement. ‘

5. Notices. Any notice required or permitted to be given under the Easement Agreement
by one party to the other shall be in writing and the same shali be given and shall be deemed to have
been served and given if (i} placed in the United States mail, certified, return receipt requested, or (i)
deposited into the custody of a nationally recognized overnight delivery service, addressed to the party to
be notified at the address for such party specified below, or to such other address as the party to be
notified may designate by giving the other party no less than thirty (30) days' advance written notice of
such change in address.

If to Grantor: BNSF Railway Company
2301 Lou Menk Drive, GOB 3-W
Fort Worth, Texas 76131
Altn: Corporate Real Estate

If to Grantee: City of Duluth
411 West 1st Street
Duiuth, Minnesota 55802
Attn:

6. Ratification. Except as expressly modified by this First Amendment, all other terms and
conditions of the Original Easement Agreement are hereby ratified and affirmed and remain in full force
and effect. This First Amendment, upon execution, constitutes a part of the Easement Agreement. Al
capitalized terms in this First Amendment shall have the same meaning as given in the Original
Easement Agreement unless otherwise specifically defined herein. However, where any terms and
provisions of this First Amendment conflict or are inconsistent with the Original Easement Agreement,
then the terms and provisions of this First Amendment shall govern, control and prevail.

7. Miscellangous. This First Amendment (a) shall be binding upon and inure to the benefit
of Grantor and Grantee and their respective legal representatives, successors and assigns; and (b) may
be modified or amended only by a writing signed by each party hereto.

8. Processing Fee. Grantee acknowledges that a material consideration for this
agreement, without which it would not be made, is the agreement between Grantee and Grantor, that
Grantee shall pay upon return of this First Amendment signed by Grantee a processing fee in the amount
of $2,000.00 over and above the agreed upon compensation described in Section 4 above. Said
processing fee shall be made payable to BNSF Railway Company by a separate check.

Executed by each party as of the date set forth below each party's signature; to be effective,
however, as of the Effective Date set forth above.

[Signature pages and exhibit follow]
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Signature Page and Acknowledgment Page for Grantor

GRANTOR:

BNSF Railway Company, a Delaware corporation

By:
Name:
Title:
Date:

STATE OF TEXAS - §

§
COUNTY OF TARRANT §

This instrument was acknowledged before me this _ day of ., 20, by
of BNSF Railway Company, a

Delaware corporation, on behalf of said corporation.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

Notary Public

My commission expires:
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Signature Page and Acknowledgment Page for Grantee

GRANTEE:

City of Duluth, a municipal corporation of the State of Minnesota

By:
Name:
Title:
Date:

STATE OF MINNESOTA §
§

COUNTY OF 3

This instrument was acknowledged before me this ___ day of , 20, by

\ of
the City of Duluth, a municipal corporation of the State of Minnesota, on behalf of said municipal
corporation.

IN WITNESS WHEREOF, | have hereunto set my hand and official seal.'

Notary Public

My commission expires:

AFTER RECORDING RETURN TO:

City of Duluth

411 West 1st Street
Duluth, Minnesota 55802
Attn:
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EXHIBIT "A"

Description of Trail Easement Area

All that part of the Burlington Northemm Ratlroad Company's
right of way which lles within the Southwest Quarter of the
Southeast Quarter (SW1/4 SE1/4) of Section 23, Township 49 North,
Range 1S West of the Fourth Principal Meridian, more particulariy
described as follows:

Beginning at a point where the centerline of Spring Street and
the Kesterly line of the Burlington Northern Rajilroad Company right
of way intersect; thence Northeasterly along the Westerly Burlington
Northern Railroad Company right of way line for a distance of 420
feet to a pointj thence deflect 90° to the right, Southeasterly to
a point, said point being 25 feet Hasterly of the centerline of the
Burlington Northem Railroad Company main tracks; thence Southwesterly,
parallel with said centerline of Burlington Northern main line tracks
50 feet to a point; thence deflect 90° to the right = distance of 50
feet to a point, said point being 25 feet Northwesterly of the center-
line of said Burlington Northem main tracks; thence deflect to the
left 90°, Southwesterly parallel with said Burlington Northern main
line tracks a distance of 370 feet, moye or less, to the centerline
of Spring Street and there terminating,

And, also, That portion of the Grantor's right of way adjacent
to the hereinatove described Parcels No, 3 and 4, which lies between
two lines located 15 feet and 25 feet, respectively, at right angles
and radially distant, Easterly of, parallel and concentric with the
ceterline of reilroad track known as the Duluth Teansfer Track of
ths former Northem Pacific Railway Cospany, now Burlington Northem
Railyoad Company, and between two points therein distent, respectively,
420 feet, moxe or less, and 190D feet Northeastexly, measured along
said track centerline from the West line of said Spring Street.
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EXHIBIT "B"

Description of Parcel 4 of Original Easement Area

PARCEL 4

The part of the Easterly 75 feet of the Burlington Northern Railroad
Company’s Fond Du Lac Branch right of way which lies within Government Lot
3 in the South Half {S1/2) of Section 23, Township 49 Narth, Range 15 West of
the Fourth Principal Meridian, lying Northerly of the center line of Spring
Street extended.
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Law Departmeht Approved Tracking #15-53421 -

AGREEMENT FOR PRIVATE CROSSING

THIS AGREEMENT (“Agreement), mads this day of ‘ 2015, (“Effective
Date’} by and between BNSF RAILWAY COMPANY, a Delaware corporation (hereinafter called
‘Licansor”) and CITY OF DULUTH (hereinafter whether one or more persons or corporations called the

"Licensea™).

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties
agree to the following:

GENERAL

1. Licensor hereby grants Licensse a non-exclusive license, subject to all rights, interests, estates of
third parfies, inciuding, without limitation, any leases, licenses, easements, liens, or other
encumbrances, and upon the terms and conditions set forth below, fo construct, maintain, and
use in strict accordance with the drawings and specifications approved by Licensor as part of
Licensee’s application process ("the Drawings and Specifications”} an at-grade crossing, twenty-
four (24} feet wide {"*Crossing™), across the rail corrider of Licensor at or near Licensor's station of
Duluth, County of St. Louis, State of Minnesota, Line Segment 0235, Mile Post 9.07. DOT No.

- 967309X at the location and in the manner shown upon the print No. 647586 dated August 12,
2015, marked "Exhibit A" attached hereto made a part hereof ("Premises”) for the purposes
specified in Section 8. For convenience, said Crassing, including crossing surface and all
appurtenances thereto between the ends of railroad ties, cattle guards, farm gates or barriers,
drainage facilities, traffic signs or devices, identification signs approved by Licensor, whistling
posts, or other appurtenances, if any, are hereinafter collectively referred to as the "Crossing".
Licensee must also adhere to the stipulations as set forth on the attached Exhibit'c.  ——

2. Licensee shall not disturb any improvements of Licensor or Licensor's existing lessees, licensees,
easement beneficiaries or lien holders, if any, or interfere with the use of such improvements.

3 It is expressly stipulated that the Crossing is to be a stricfly private one, to be solely used for the
purpose set forth in Licensee’s Application for Crossing aftached hersto as Exhibit B and is not
interided for and shall net be for public use. The Licensee, without expense fo Licensor, will take

any and aff necessary action fo preserve the private character of the Crossing and preverit its use
as a public road. In the event Licensor determings that: -

(a) the Crossing is being used for a purpose or in a manner not set forth in Exhibit B;
(1)) there is a significant change In the volume or nature of traffic at the Crossing; or

{c} the Licensee has In any way breached the terms or conditions of this Agreement,
Licenser shall have the right to terminate this Agreement in accordance with Section 28.

4, In case of the eviction of Licensee by anyone owning or claiming title to or any interest in the
Premises or the Crossing, Licensor shall not be liable to refund Licensee any com pensation paid

hereunder or for any damage Licensee sustains in connection therewith.

5. Any contractors or subcontractors performing work on the Premises or the Crossing, or entering
the Premises on behalf of Licenses, shall be deemed agents of Licensee for purposes of this

Agreament.

TERM

6. This Agreement shali commence on the Effective Date and shall continue for a period of Twenty-
five {25) years, subject to prior termination as hereinafter described.
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COMPENSATION

7.

Licensee agrees to pay to Licensor in advance:
(&) Consideration payment in the amount of Seven Thousand and No/100 Dellars (87,0001,

Licensee agrees to pay to Licensor from time to time within thirty (30) days after bills are
rendered therefor the entire cost of maintaining the Crossing, including, but not limited io the
expense incurred by Licensor resulting from the necessity to remove and replace the Crossing In
connection with resurfacing or maintaining Licensor's right of way and tracks including but not
limited to the furnishing of Licensar's Flagman and any vehicle rental costs incurred. The cost of
flagger services provided by the Raillway, when deemed necessary by the Railway's
representative, will be borne by the Licensee. Flagging costs shall include, but not be limited to,
the following: pay for at least an eight {8) hour basic day with time and one-half or double time for
overtime, rest days and holidays (as applicabie); vacation allowance; paid holidays (as
applicable); railway and unemployment insurance; public liability and property damage insurance;
health and welfare benefits; transportation; meals; lodging and supervision. Negatiations for
Railway labor or collective bargaining agreements and rate changes authorized by appropriate
Federal authorities may increase actual or estimated flagging rates. The flagging rate in effect at
the time of performance by the Contractor hereunder will be used to calculate the actual costs of

flagging pursuant to this paragraph.

Licensee agrees to pay to Licensor the entire cost of constructing, installing, performing,
maintaining, repairing, renewing, and replacing any cattle guards, farm gates or barriers, track
drainage facilities, traffic signs or devices, whistle posts, stop signs or other appurtenances
shown on Exhibit "A", or any such appurtenances or warning signs and devices that may
subsequently be required to be upgraded by Licensor, by law, by change of volume and nature of
vehicular traffic, or by any public authority having jurisdiction. The Licensee is also responsible for
notifying Licensor in writing of any need for upgrading the vehicular traffic control devices or signs
at or near the Crossing, since the Licensee is most knowledgeable concerning the volume and
nature of the vehicular traffic. In addition, Licensee shail notify Licensor if any significant change
in volume or nature of fraffic at the crossing. .

COMPLIANCE WITH LAWS

10.

(a) Licensee shall observe and comply with any and all laws, statutes, regulations,
ordinances, orders, covenants, restrictions, or decisions of any court of competent
Jurisdiction (“Legal Requirements”) relating to the construction, maintenance, and use of
the Crossing and the use of the Premises.

{b) Prior to éntering the Premises, Licensee shall and shall cause its contractor to comply
with all Licensor’s applicable safety rules and regulations. Prior to commencing any work

on the Premises, Licensee shall complete and shall require its contractor to complete the -~

safety tralning program at the Licensor's Internet Website “contractororientation.com”.
This training must be completed no more than one year in advance of Licensee's entry

on the Premises.

DEFINITION OF COST AND EXPENSE

11.

{a) For the purpose of this Agreement, “cost’ or "costs” "expense or expenses” includes, but
is not limited to, actual labor and material costs including all assignable additives, and
mraterial and supply costs at current value where used.
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(b) All invoices are due thirty {30) days aiter the date of invoice. ' In the event that Licensee
shall fail to pay any monies due to Licensor within thirty (30) days after the invoice date,
then Licensee shall pay interest on such unpaid sum from thirty {30} days after its invoice
date to the date of payment by Licensee at an annual rate aqual to (i) the greater of (a)
for the period January 1 through June 30, the prime rate last published in The Wall Street
Journaf in the preceding December plus two and one-half percent (2 1/2%), and for the
period July 1 through December 31, the prime rate last published in The Wall Street
Journai in the preceding June plus two and one-half percent (2 1/2%), or (b} twelve
percent (12%), or {ii) the maximum rate permitted by law, whichever is less.

HT OF LICENSOR TO USE

12.

Licensor excepts and reserves the right, to be exercised by Licensor and any other pariies who
may obtain written permission or authority from Licensor:

{a) to maintain, renew, use, operate, change, modify and relocate any existing pipe, power,
communication lines and appurtenances and other facilities or structures of like character
upon, aver, ungder or across the Premises;

{bj to construct, maintain, renew, use, operate, change, modify and relocate any tracks or
additional facifities or structures upon, over, under or across the Premises; or

{c) to use the Premlses in any manner as the Licensor in its sole discretion deems
appropriate, provided Licensor uses all commercially reasonable efforts to avoid material
interference with the use of the Premises by Licensee for the purpose specified in

Section 3 above.

LICENSEE’S OPERATIONS

13.

14.

18,

18.

17.

Licenses, at its own expense, shall keep the rail flange ways of said Crossing clear of all snow,
dirt, or any other obstructions whatsoever, which may accumulate by virtue of vehicles,
equipment, or from machinery crossing thereover or otherwise, and shall remove and Keep
removad any vegetation along the rail corridor on each side of the crossing so that the motorists’
line of sight to approaching trains is not impaired or obstructed by vegetation.

It is specifically understood that cables, pipelines, and other electric andfor fiber optic
fransmission lines may be on, about, along, or under the Premises and Licenses agrees that
under no circumstances will Licensee dig in or disturb the surface of the Premises without the

express written consent of Licensor.

Licensee shall construct and maintain, at its own expense, a roadway (to end of raifroad ties) and
related roadway drainage in 2 manner acceptabie to Licensor, and safe for use by any vehicles or
equipment. Prior to such construction or maintenance, ten (10) days advance notice must be
given to Licensor's Roadmaster, Charles.VonRueden, at 2304 North 28th Street, Superior, Wl
54880, telephone  (715)  394-1235  {ofiice), (612} 803-2040 (cell) or
Charles.VonRueden@BNSF.com. '

Licensee agrees to kesp any Crossing gates, farm gates or barriers (consisting of a bar, cable
gate or chain between posts on both sides of the Railroad rail corridor and siraddiing the
roadway), closed and securely fastened, except when being opened to allow access upon said

rail corridor.

While this Agreement is personal to Licensee, it is recognized that there is a possibility of the
Crossing being used by unauthorized persons, and said Licensee agrees that for the purposes of
this agreement all persons using the Crossing shall be deemed the agents or invitess of the
Licenses.
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18.

19.

20.

Licensee shall, at its sole cost and expense, perform all activities on and about the Crossing in
such a manner as not at any time to be a source of danger to or interference with the existence or
use of present or future iracks, roadbed or property of Licensor, or the safe operation and
activities of Licensor. If ordered to cease using the Crossing at any time by Licensor's personnel
due to any hazardous condition, Licensee shall immediately do so. Notwithstanding the foregoing
right of Licensor, the parties agree that Licensor has no duty or obligation to monifor Licensee's
use of the Crossing to determine the safe naiure thereof, it being salely Licensee's responsibility
to ensure that Licensee's use of the Crossing. Neither the exercise nor the failure by Licensor to
exercise any rights granted in this Section will alter the liability allocation provided by this

Agresment.

If at any time during the term of this Agreement, Licensor shall desire the use of its rail corridor in
such a manner as would, In Licensor's reasonable opinion, be interfered with by the Crossing,
Licensee shall, at its scle expense, within thirty {30) days after receiving written notice from
Licensor to such effect, make such changes in the Crossing as in the sole discretion of Licensor
may be necessary to avoid interference with the proposed use of Licensor's rail corrider,
including, without limitation, the relocation of the existing or the construction of new a Crossing.

Upon termination of this Agreement, Licensor may remove the Crossing and restore the rail
corridor to the condition as of the Effective Date of this Agreement at Licensee's sole cost and
expense and without incurring any liability to the Licensee. Licensee shall within twenty {20) days
after bill is rendered therefar, reimburse Licensor for all costs and expenses, which Licensor may

incur in connection therewith.

LIABHITY

21.

(a) TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE SHALL, AND SHALL
CAUSE ITS CONTRACTOR TO, RELEASE, INDEMNIFY, DEFEND AND HOLD
HARMLESS LICENSOR AND LICENSOR'S AFFILIATED COMPANIES, PARTNERS,
SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, OFFICERS, DIRECTORS,
SHAREHOLDERS, EMPLOYEES AND AGENTS (COLLECTIVELY, "INDEMNITEES")
FOR, FROM AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES,
PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS,
DEMANDS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION,
COURT COSTS, ATTORNEYS' FEES AND COSTS OF INVESTIGATION, REMOVAL
AND REMEDIATION AND GOVERNMENTAL OVERSIGHT COSTS)
ENVIRONMENTAL OR OTHERWISE (COLLECTIVELY “LIABILITIES") OF ANY
NATURE, KIND OR DESCRIPTION OF ANY PERSON OR ENTITY DIRECTLY OR
INDIRECTLY ARISING OUT OF, RESULTING FROM OR RELATED TO (IN WHOLE

OR IN PART):

{i} THIS AGREEMENT, INCLUDING, WITHOUT LIMITATION, ITS
ENVIRONMENTAL PROVISIONS,

{if) ANY RIGHTS OR INTERESTS GRANTED PURSUANT TO THIS
AGREEMENT,

{1ii) LICENSEE'S OCCUPATION AND USE OF THE PREMISES,

(iv) THE ENVIRONMENTAL CONDITION AND STATUS OF THE
PREMISES CAUSED BY OR CONTRIBUTED BY LICENSEE, OR

{v) ANY ACT OR OMISSION OF LICENSEE OR LICENSEE'S OFFICERS,
AGENTS, INVITEES, EMPLOYEES, OR CONTRACTORS, OR
ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY ANY OF
THEM, OR ANYONE THEY CONTROL OR EXERCISE CONTROL
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OVER, EVEN IF SUCH LIABILITIES ARISE FROM OR ARE
ATTRIBUTED TO, IN WHOLE OR iN PART, ANY NEGLIGENCE OF
ANY INDEMNITEE. THE ONLY LIABILITIES WITH RESPECT TO
WHICH LICENSEE'S OBLIGATION TO INDEMNIFY THE
INDEMNITEES DOES NOT APPLY ARE LIABILITIES TO THE
EXTENT PROXIMATELY CAUSED BY THE GROSS NEGLIGENCE
OR WILLFUL MISCONDUCT OF AN INDEMNITEE.

{b) FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, NOTWITHSTANDING
THE LIMITATION IN SECTION 21{a), LICENSEE SHALL, AND SHALL CAUSE ITS
CONTRACTOR TO, NOW AND FOREVER WAIVE ANY AND ALL CLAIMS,
REGARDLESS WHETHER BASED ON THE STRICT LIABILITY, NEGLIGENCE OR
OTHERWISE, THAT RAILROAD IS AN “OWNER”, “OPERATOR”, “ARRANGER”, OR
“TRANSPORTER” WITH RESPECT TO THE PREMISES FOR THE PURPOSES OF
CERCLA OR OTHER ENVIRONMENTAL LAWS. LICENSEE WILL INDEMNIFY,
DEFEND AND HOLD THE INDEMNITEES HARMLESS FROM ANY AND ALL SUCH
CLAIMS REGARDLESS OF THE NEGLIGENCE OF THE INDEMNITEES. LICENSEE
FURTHER AGREES THAT THE USE OF THE PREMISES AS CONTEMPLATED BY
THIS AGREEMENT SHALL NOT IN ANY WAY SUBJECT LICENSOR TO CLAIMS
THAT LICENSOR IS OTHER THAN A COMMON CARRIER FOR PURPOSES OF
ENVIRONMENTAL LAWS AND EXPRESSLY AGREES TO INDEMNIFY, DEFEND,
AND HOLD THE INDEMNITEES HARMLESS FOR ANY AND ALL SUCH CLAIMS. IN
NO EVENT SHALL LICENSOR BE RESPONSIBLE FOR THE ENVIRONMENTAL

CONDITION OF THE PREMISES.

{c) TO THE FULLEST EXTENT PERMITTED BY LAW, LICENSEE FURTHER AGREES,
AND SHALL CAUSE ITS CONTRACTOR TO AGREE, REGARDLESS OF ANY
NEGLIGENCE OR ALLEGED NEGLIGENCE OF ANY INDEMNITEE, TO INDEMNIFY,
AND HOLD HARMLESS THE INDEMNITEES AGAINST AND ASSUME THE
DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED BY ANY
INDEMNITEE UNDER OR RELATED TO THE FEDERAL EMPLOYERS' LIABILITY
ACT ("FELA"} WHENEVER EMPLOYEES OF LICENSEE OR ANY OF ITS AGENTS,
INVITEES, OR CONTRACTORS CLAIM OR ALLEGE THAT THEY ARE EMPLOYEES
OF ANY INDEMNITEE OR OTHERWISE. THIS INDEMNITY SHALL ALSO EXTEND,
ON THE SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR ALLEGED
VIOLATIONS OF ANY FEDERAL, STATE OR LOCAlL LAWS OR REGULATIONS,
INCLURING BUT NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE
LOCOMOTIVE INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH
ACT, THE RESOURCE CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR

STATE OR FEDERAL STATUTE.

(d) Upon written notice from Licensor, Licensee agrees to assume the defenss of any lawsuit
or other proceeding brought against any Indemnitee by any entity, relating fo any matter
covered by this Agreement for which Licensee has an obligation to assume liabllity for
andlor save and heold harmless any Indemnitee. - Licensee shall pay all costs incident fo
such defense, including, but not limited to, attorneys’ fees, investigators' fees, litigation
and appeal expenses, sefilement payments, and amounts paid in satisfaction of
judgments.

PERSONAL PROPERTY WAIVER

22, ALL PERSONAL PROPERTY, INCLUDING, BUT NOT LIMITED TO, FIXTURES, EQUIPMENT,
OR RELATED MATERIALS UPON THE PREMISES WILL BE AT THE RISK OF LICENSEE
ONLY, AND NO INDEMNITEE WILL BE LIABLE FOR ANY DAMAGE THERETO OR THEFT
THEREOF, WHETHER OR NOT DUE iN WHOLE OR IN PART TO THE NEGLIGENCE OF ANY

INDEMNITEE.
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INSURANCE

23. Licensee shall, at its sole cost and expense, procure and maintain during the life of this
Agreement the following insurance coverage:

A Commercial General Liability Insurance. This insurance shall contain broad form
contractual liability with a combined single limit of a minimum of $2,000,000 each
occurrence and an aggregale limit of at least $4,000,000 but in no event less than the
amount otherwise carried by the Licensee. Coverage must be purchased on a post 1298
ISO occurrence or equivalent and include coverage for, but not limited to, the following:

¢
¢
¢
¢

Bodily Injury and Property Damage
Personal injury and Advertising Injury
Fire legal liability

Products and completed operations

This policy shall also contain the following endorsements, which shall be ‘indicated on the
certificate of insurance:

L

¢

¢

L ]
¢

The definition of insured contract shall be amended to remove any exclusion or
other limitation for any work being done within 50 feet of railroad property.

Waiver of subrogation in favor of and acceptable to Licensor.

Additional insured endorsement in favor of and acceptable to Licensor and
Jones, Lang, LaSalle Global Services RR, inc.

Separation of insureds.

The policy shall be primary and nen-contributing with respect to any insurance
carried by Licensor.

It is agreed that the workers' compensation and employers’ liability related exchusions in the
Commercial General Liability insurance policy(s) required herein are intended to apply to
employees of the policy holder and shall not apply to Licensor employees.

No other endorsements limiting coverage may be included on the policy.

B. Business Automobile Insurance. This insurance shall contain a combined single limit of
at least $1,000,000 per occurrence, and include coverage for, but not limited to the

following:

¢

- > D oG

Bodily injury and property damage

Any and all vehicles owned, used or hired

Waiver of subrogation in favor of and acceptable ta Licensor.

Additional insured endorsement in favor or and acceptable to Licensor.
Separation of insureds.

The policy shall be primary and non-contributing with respect to any insurance
camied by Licensor. ‘

C. Workers Compensation and Employers Liability ihsurance. This insurance shall include

- coverage for, but not limited to:
+ Licensee’s statutory liability under the worker's compensation laws of the state(s) in

¢

which the work is fo be performed. If optional under State law, the insurance must

cover all employees anyway.
Employers’ Liability (Part B) with limits of at least $500,000 each accident, $500,000

by disease policy limit, $500,000 by disease each employee.

This policy shail also contain the following endorsements or language, which shall be indicated on
the certificate of insurance:

4

Waiver of subrogation in favor of and acceptable to Licensor.
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Other Requiremenis:

Where allowable by law, all policies (applying to coverage listed above) shall coniain no exclusion
for punitive damages and cerfificates of insurance shall reflect that no exclusion exists.

Licensee agrees ta waive its right of recovery against Licensor for all claims and suits against
Licensor. [n addition, its insurers, through policy endorsemeant, waive their right of subrogation
against Licensor for all claims and suits. The certificate of insurance must reflect waiver of
subrogation endorsement. Licensee further waives its right of recovery, and its Insurers also
waive thelr right of subrogation against Licensor for loss of its owned or leased property or
property under its care, custody or control.

Licensee is not allowed to self-insure without the prior written consent of Licensor. [f granted by
Licensor, any deductible, self-insured retention or other financial responsibility for claims shall be
covered direcfly by Licensee in lieu of insurance. Any and all Licensor liabilities that would
otherwise, in accordance with the provisions of this Agreement, be covered by Licensee's
insurance will be covered as if Licensee elected not to include a deductible, self-insured retention,

or other financiaf responsibility for claims.

Prior to commencing the Work, Licensee shall furnish to Licensor an acceptable certificate(s) of
insurance including an original signature of the authorized representaiive evidencing the required
coverage, endorsements, and amendments. The policy({les) shall contain a provision that
obligates the insurance company(ies) issuing such policy(ies) to notify Licensor in writing at least
30 days prior fo any cancellation, non-renewal, substitution or material alteration. This
cancellation provision shall be indicated on the certificate of insurance. In the event of a claim or
fawsuit involving Railroad arising out of this agreement, Licensee will make available any required
policy covering such claim or lawsuit.

Any insurance policy shall be written by a reputable insurance company acceptable to Licensor or
with a current Best's Guide Rating of A- and Class VIl or better, and authorized to do business in

the state{s) in which the service is to be provided.

If coverags is purchased on a “claims made” basis, Licensee hereby agrees to maintain coverage
in force for @ minimum of three years after expiration, cancellation or termination of this contract.
Annually, Licensee agrees to provide evidence of such coverage as required hereunder.

Licensee represents that this License has been thoroughly reviewed by Licensee's insurance
agent(s)/broker{s), who have been instructed by Licensee to procure the insurance coverage
required by this Agresment. Allocated Loss Expense shall be in addition fo all policy limits for
coverages referenced above.

Mot more frequently than once every five years, Licensor may reasonably modify the required
insurance coverage to reflect then-current risk management praciices in the railroad industry and
underwriting practices in the insurance industry.

If any portion of the operation is to be subcontracted by Licensee, Licensee shall require that the
subcontractor shall provide and maintain insurance coverages as set forth herein, naming
Licensor as an additional insured, and shall require that the subcontractor shall release, defend
and indemnify Licensor to the same extent and under the same terms and conditions as Licensee
is required fo release, defend and indemnify Licensor herein.

Failure to provide evidence as required by this section shall entitle, but not require, Licensor to
- terminate this License immediately. Acceptance of a certificate that does not comply with this
section shall not operate as a walver of Licensee’s ohligations hereunder.

Form 432; Rev. 08/03/09
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The fact that insurance (including, without limitation, seif-insurance) is obtained by Licensee shall
not be deemed to release or diminish the liability of Licenses including, without limitation, liability
under the indemnity provisions of this License. Damages recoverable by Licensor shall not be
limited by the amount of the required insurance coverage.

For purposes of this section, Licensor shall mean "Burlington Northern Santa Fe Corporation®,
“BNSF Railway Company” and the subsidiaries, successors, assigns and affiliates of each.

ENVIRONMENTAL

- 24,

(a} Licensee shall striclly comply with all federal, state and local environmental laws and
reguiations in ifs use of the Premises, including, but not limited to, the Resource
Conservation and Recovery Act, as amended (RCRA), the Clean Water Act, the Oll
Follution Act, the Hazardous Materials Transportation Act, CERCLA {collectively referred
to as the "Environmental Laws™). Licensee shall not maintain a treatment, storage,
transfer or disposal facllity, or underground storage tank, as defined by Environmenta
Laws on the Premises. Licensee shall not release or suffer the release of oil or
hazardous substances, as defined by Environmental Laws on or about the Premises.

[{+}] Licensee shall give Licensor immediate notice to Licensor's Resource Operations Center
at (800) 832-5452 of any release of hazardous substances on or from the Premises,
violation of Environmental Laws, or inspection or Inquiry by governmental authorities
charged with enforcing Environmental Laws with respect to Licensee's use of the
Premises. Licensee shall use the best efforts to promptly respond to any release on.or
from the Premises. Licensee also shall give Licensor immediate notice of all measures
undertaken on behalf of Licensee to investigate, remediate, respond to or otherwise cure
such release or violation.

(c) In the event that Licensor has notice from Licensee or otherwise of a release or violation
of Environmental Laws arising in any way with respect to the Premises which occurred or
may cccur during the term of this Agresment, Licensor may require Licensee, at
Licensee's sole risk and expense, to take timely measures to investigate, remediate,
respond to or otherwise cure such release or violation affecting the Premises or
Licensor's right-of-way.

{d) Licensee shall promptly report to Licensor in writing any conditions or activities upon the
Premises known {o Licensee which create a risk of harm fo persons, property or the
environment and shall take whatever action is necessary to prevent injury to persons or
property arising out of such conditions or activities; provided, however, that Licensee's
reporting to Licensor shall not relieve Licensee of any obligation whatsoever imposed on
it by this Agreement. Licensee shall promptly respond to Licensor's request for
information regarding said conditions or activities. ‘

DEFAULT

25,

If default shall be made in any of the covenants or agreements of Licensee contained in this
document, or in case of any assignment or transfer of this Agreement by operation of law,
Licensor may, at its option, terminate this Agreement by serving five (5) days' notice in writing
upon Licensee. Any waiver by Licensor of any default or defaults shall not consfiiute a waiver of
the right to terminate this Agreement for any subsequent default or defauits, nor shall any such
walver in any way affect Licensor's ability to enforce any Section of this Agreement. The remedy
set forth in this Section 25 shall be in addition to, and not in limitation of, any other remedies that
Licensar may have af law or in equity.
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TERMINATION

26. This License may be terminated by Licensor, at any time: by serving thirty (30} days' written
notice of termination upon Licensee. This License may be terminated by Licensee upon
execution of Licensor's Mutual Termination Letter Agreement then in effect. Upon expiration of
the time specified in such notice, this License and all tights of Licensee shall absolutely cease.

27, if Licensee fails to surrender to Licensor the Premises, upon any termination of this Agreement,
all liabiiities and obligations of Licensee hsreunder shall continue in effect until the Premises are
surrendered. ' Termination shall not release Licensee from any liabiiity or obligation, whether of
indemnity or otherwise, resulting from any events happening prior to the date of termination.

ASSIGNMENT

28, Neither Licensee, nor the heirs, legal representatives, successors or assigns of Licensee, nor any
subsequent assignee, shall assign or transfer this Agreement or any interest herein, without the
prior written consent and approval of Licensor, which may be withheld in Licensors sole

discretion.

NOTICES

29. Any notice required or permitted to be given hereunder by cne parly to the other shall be in
writing and the same shall be given and shall be deemed to have been served and given if {i)
placed in the United States mail, certified, return receipt requested, or (i} deposited into the
custody of a nationally recognized overnight delivery service, addressed to the party fo be notified
at the address for such party specified below, or to such other address as the party to be notified
may designate by giving the other party no less than thirty (30) days' advance written notice of
such change in address.

If fo Licensor: Jones Lang LaSalle Brokerage, Inc.,
4300 Amon Carter Blvd, Suite 100
Fort Worth, TX 76155
Attn: Licenses/Permits

with a copy to: BNSF Railway Company
2301 Lou Menk Dr, - GOB-3W
Fort Worth, TX 76131
Atin: Senior Manager Real Eslate

If to Licenses: City of Duluth
411 W, First St.
Raom 402
Duluth, MN 55802

SURVIVAL
30. Neither termination nor expiration will release either party frorm any liabifity or obligation under this ‘
Agreement, whether of indemnity or otherwise, resulling from any acts, omissions or events

happening prior to the date of termination or expiration, or, if later, the date when the Premises
are restored to its condition as of the Effective Date.

RECORDATION

31, It is understood and agreed that this Agreement shall not be placed on public record.
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APPLICABLE LAW

32 All questions -concerning the interprefation or application of provisicns of this Agreement shall be
decided according to the substantive laws of the State of Te:_tas without regard to conflicts of law

provisions,

SEVERABILITY

33. To the maximum extent possible, each provision of this Agreement shall be interpreted in such
manner as fo be eifective and valid under applicabie law, but if any provision of this Agreement
shall be prohibited by, or held to be invalid under, applicable law, such provision shall be
ineffective solely to the extent of such prohibition or invalidity, and this shall not invalidate the
remainder of such provision or any other provision of this Agreement.

INTEGRATION

34. This Agreement is the full and complete agreement between Licensee and Licensor with respect
to ail matters relating to Licensee’s use of the Crossing, and supersedes any and all other
agreements between the parties hereto relating to Licensee’s use of the Crossing as described
herein. However, nothing herein is intended to terminate any surviving obligation of Licensee or
Licensee's obligation to defend and hold Licensor harmless in any prior written agreement

between the parties.

MISCELLANEQLS

35. In the event that Licensee consists of two or more parties, all the covenants and agreements of
Licensee herein contained shail be the joint and several covenants and agreements of such
parties,

36. The waiver by Licensor of the breach of any provision herein by Licensee shall in no way impair
the right of Licensor to enforce that provision for any subsequent breach thereof.

37. In the event Licensee conveys, transfers, leases or otherwlse grants a right of access and/or use
of any interest in all or a’ portion of Licensee’s properly which is accessed by the Crossing,
Licensee shall notify Licensor in writing of the same within thirty (30) days prior to the date of
such cornveyance, transfer, lease or grant of access and/or use, and Licensee shall cause any
receiver or subsequent holder(s) of such an interest or right (“Holder") te: (1) file an application
with Licensor's outside contractor, Jones Lang LaSalle Brokerage, Inc., for use of the Crossing,
which application may be granted or denied in Licensor's sole discretion; and (2) upon Licensor's
approval of Holder's application, Licensee shall cause Holder to execute Licensor's standard
License Agreement then in effect for the use of the Crossing. Licensee may not assign or
otherwise transfer, or permit the use of this Agreement or the Crossing by Holder without
Licensors prior written approval for the same and any attempt to do so is a material breach of this

Agreement and shall render it null and void.

38. Licensor's Representafive. Jones Lang LaSalle Brokerage, Inc. is acting as representative for
BNSF Railway Company.

Form 432; Rev. 08/03/09
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Jones Lang LaSalleGlobal Services — RR, Inc. is acting as representative for BNSF Railway
Company.

IN WITNESS WHEREOF, this License has been duly executed, in duplicate, by the parties hereto as of
the day and year first above written.

BNSF RAILWAY COMPANY
Jones Lang LaSalle Brokerage, Inc.,

its Attorney in Fact
4300 Amen Carter Bivd, Suite 100
Fort Worth, TX 76155

By:

Ed Darter
Title: ' Sr. Vice President — National Accounts

CITY OF DULUTH
411 W. First St.
Room 402

Y/ Y

Tite:  AHIEF AM/WSTMT JUE é?b-’/t’ff(

A
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COORDINATE SYSTEM: M

EXHIBIT "A"

ATTACHED TO CONTRACT EETWEEN
BNSF RAILWAY COMPANY
AND

CITY OF DULUTH

SCALE: 1IN.= 50 FT. SECTION:
TWIN CITIES DIv. TOWNSHIP:

LAKES SUBDIV. .. 0560 0235 RANGE:
DATE 5512909 gpdated on permit MERIDIAN:

LEGEND .
DESCRIFTION: 24

EZ] PREMISES AN EXISTING 15 WIDE PRIVATE CROSSING SHOWN HATCHED.

1 RIGHT OF WAY LINE DOT # 967308X

— TRACK

AT DULUTH
COUNTY OF ST. LOUIS STATE OF MN

TRACKING NO. 1553421

DRAWING NO. 84768

MAP REF. 2680183



FArLwAy APPLICATION FOR PRIVATE CROSSING

Jones Lang LaSalle Brokerage, Inc. Applicants Tax 1D #41-6005105
ATTN: Permit Services or S5 #
4300 Amon Carter Blvd. '

Suite 100 BS"S %Lg,gu

Fort Warth, Texas 76155

We submit for your approval the following for a private cross:ng we propose to build across BNSF RAILWAY COMPANY'S right-of-way, as
shown on the enclosed sketeh.

Applicant understands he or she will be requested to sign a crossing permit, which will provids that Applicant will:
1) =assume the cost to construct the crossing, .
2} furnish insurance as requested by BNSF Railivay Gompany,
3} reimburse ENSF Railway Company for expensss incummed fo maintain this crossing and
4) if crossing is temporary assume the cost to remove the crossing.

Legal Name o he shown on Permif;  City of Duluth
If a corporation, State in which incorporated: jinanesota

If not incorporated, attach name{s) of ownsrs or partners.)

Address: 411 W, First St., Room 402, Duluth, MN 55802
Phone #; {218) 730-5370 FAX: (218) 730-5904
Contact Name: David Montgomery Email Address: _dmontgomery@duluthmn,gqy
Is this project ARRA funded: Yes [ ] No [X
s Applicant a Railroad Shipper? Yes [ | Ne [X
If yes, BNSF Marketing Representative name: Phone #
Crossing Location:
City Duluth - County St Louis State MN
Not
Highway Name / Numbar Crossing is located at RR Milepost 9.1 DOT# _Assigned
46-

Gov't 42-
Lot 3 1/4 Section 23 Township 49N Range 15W Latitude 29 Longifude 82-12-15 :
Is CrossingNew [ | or Existing? If Existing does it require rehab? Yes No D
Type of Crossing:

Width of Crossing:

plank [ ] concrete [ ] Other[X] Describe:
Is Crossing Permanent or Temporary [:l If Temporary, specify time period crossing will be required.

Is the Crossing for Residential [ |  Residsntial & Farm[_] Farm & Ranch[_]  or Commersial

Number of vehicle crossings aday: 1-5 5-10[ | 1520 |  z20+[]

Type of user vehicle:
Auto [ ]  Pickp DY Van [ ] Industrial if Industrial, type.maintenance equipment

Other private crossings in the vicinity? Yes [ | No [X
If yes, give distance / direction from the crassing:
VWhat is the distance to the nearest public crossing in either direction:

400" north east of Spring Street (DOT # 08265 1M)

Do you own or lease the land on either side of your crossing:  Own  [X Lease ]:] :

If leased, provide owners name Phone #
If leased pleass attach written authorization from legal owner with application.

if this is an existing crossing, how many families are using itnow? 0 If known, attach names and addrasses.
If Cooperative use, please attach names -and permit numbers held by others and provide proof of land ownership.

What are the future plans for this property?
¥ -3/5 Signed: AJ%—V ZJ Mjm

Date:
Print Name: David W. Montgomery.
Title: Chief Administrative Off cer |
Phone#: (218) 730-5370 FAX (218) 730-5904




Steven Neubauner BNSF Railway Company

Director Fiold Safaty Suppors

26400 I.on Menk Drive
Fort Worth, Texas 76131

EXHIBIT “C”

Re: Request submitted fo be permitted for use of an at-grade Private Crossing at or near
Duluth, County of St. Louis, State of Minnesota, Line Segment 0235, Mile Post 8.07, DOT

No. 967309X
The above referenced request is hereby approved under the following conditions:

1. Licensee shall be responsible for immediately instslling a locked security gate at the
entrance of Western Waterfront Trail on Spring Street. Locked gate shall prevent any
public vehicular access onto BNSF property.

2 Licensee shall inmediately furnish a duplicate key to Licensor's Roadmaster, Charles
VonRueden, at 2304 North 28th Street, Superior, WI 54880, telephone {715) 384-1235
{office), (612) 803-2040 (cell) or Charles.VonRueden@BNSF .com for access.



. CROSSING SURFACE INSTATLATION AGREEMENT

BNSF File No.: BF10008205
Mile Post 9.07

Line Segment 235

U.S. DOT Number 967309X
Lakes Subdivision

This Crossing Surface Installation Agreement (hereinafier called, this “Agreement”) is entered
info effective as of ___. . ., 20_, by and between City of Duluth (hereinafter called,
“AGENCY™) and BNSF Railway Company (hereinafter called, “BN; SF”).

WHEREAS, BNSF operates a freight transportation system by rail with operations thronghout the
United States and Canada; and

WHEREAS, AGENCY desires to replace the existing crossing surface at Western Waterfront
Trail near Spring St. with a new timber crossing surface;

NOW, THEREFORE, in consideration of the mutual covenants and agreements of the parties
contained herein, the receipt and sufficiency of which is hereby acknowledged, the parties agree as

follows:

4

I. BNSF Work. The Company will install a new timber crossing surface for a width of 24
feet from the edgs of the pavement on the Fast side of the tracks to the edge of the pavement on the West
side of the tracks. The new crossing surface will adequately cover the Western Waterfront Trail. The
Company will perform all necessary track upgrades to accormodate the new crossing surface.

2 AGENCY Work AGENCY must construct the Project as shown on the attached
Exhibit A and do all work (“AGENCY’s Work™) provided for in the plans and specifications for the
Project, except railroad work that will be performed by BNSF hereunder. AGENCY must furnish all
labor, materials, tools and equipment for the performance of AGENCY?s Work. The principal elements

of AGENCY’s Work are as follows:

(@ Design and Construction of Western Waterfront Trail;

{t) Installation of a pavement marking stop bar in accordance with the Mapual on Uniform
Traffic Control Devices (hereinafter called, “MUTCD”);

(c) Installation of advance warning signs in accordance with the MUTCD;

(d) Perform all necessary grading and paving, including backfill of excavations and
restoration of disturbed vegetation on BNSF’s right-of-way;

(e) Provide suitable drainage, both temporary and permanent;

4] Provide all barricades, lights, flagmen or traffic control devices as necessary, during the
installation of the concrete pedestrian crossing surfaces;

E.gl«:loi'i‘d_



(g) Construct concrete sidewalk surface on approaches to each track, if desired; and

(h) Job site cleanup including removal of all construction materials, concrete debris, surplus
soil, refuse, contaminated soils, asphalt debris, litter and other waste materials to the
satisfaction of BNSF.

3. Payment; Invoicing. Upon execution of this Agreement by both parties hereto,
Company will send Agency an invoice detailing the total amount owed by Agency for the new crossing
surface. Company shall send to Agency a final invoice upon completion and Agency shall pay the final

invoice within 30 days of receipt.

Agency’s ESTIMATED total cost for the new crossing surface is Eight Thousand Nine Hundred Fifty
Two and No/100 Dollars ($8,952) for the new crossing surface.

4, Maintenance of the Crossing Surface. After installation of the new crossing surface is
completed BNSF will maintain, at its own cost and expense, the crossmg surface, against normal wear
and tear, in a safisfactory manner for the expected life of the crossing surface. Notwithstanding the
preceding sentence, BNSF shall be entitled to receive any contribution toward the cost of such
maintenance made available by reason of any eznstmg or future laws, ordinances, regulations, orders,
grants, or other means or sources.

5. Vehicular Traffic during Installation. The AGENCY shall provide, at its own cost and
expense, all necessary barricades, lights or traffic control devices for detouring vehicular/pedestrian

traffic at the Spring Mountain Trail crossing during installation of the new crossing surface.

6. Drainage. The AGENCY agrees to allow BNSF fo drain water from the Western
Waterfront Trail crossing area into existing AGENCY storm sewers, if such storm sewers are available,
Drain pipes and filter fabric necessary for such drainage will be furnished and installed by BNSF.,

7. Roadway Surfacing Work. The AGENCY agrees to provide, at its sole cost and
expense, enough asphalt to cover the distance between the existing roadway surface at Western
Waterfront Trail and the new crossing surface on both sides of the track as well as the area between the

tracks.

8. Contractor Requirements: AGENCY must require its contractor to comply with the
obligations set forth in this Agreement, including Exhibit C and Exhibit C-1, and incorporate in each
prime contract for construction of the Project, or the specifications therefor, the provisions set forth in
Exhibit C and Exhibit C-1, attached hereto and by reference made a part hereof,

No work shall be commenced within BNSF’s right of way until the AGENCY’s contractor shall have (i)
executed and delivered to BNSF an agreement in the form of said Exhibit C-1 and (ii) delivered to and
secured BNSF’s approval of the required insurance.

9. Term, This Agreement begins on the effective date set forth above and remains in effect
until completion of all work contemplated in this Agreement and AGENCYs payment of the amounts set
forth in Section 3 above.



IN WITNESS WHEREOF, the partjes hereto have caused this Agreement to be executed and attested by
its duly qualified and authorized officials as of the day and year first written above.

BNSFK Railway Company:

By:

Printed Name:

Title:

AGENCY:
City of Duluth

YY)

Printed Name: AviA w/ Moé?%ﬂwﬂi
Title: f ﬁ/‘/f/z !ﬂMMijWMﬁUf é’/“;ﬂ ‘%R
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EXHIBIT "C"

CONTRACTOR REQUIREMENTS
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Railway, Contractor's activities create a hazard to
nd/or operations. Railway will have the right to stop
oject if any of the following events take place: (i)
bcontractors) performs the PrOJect work in a manner

for e :_; fiporary Construction License or the Easement. The work stoppage will
contin ntll all necessary actions are taken by Contractor or its subcontractor to
rectifys the situation to the satisfaction of Railway's Division Engineer or until

additional insurance has been delivered to and accepted by Railway. In the event of
a breach of (i) this Agreement, (ii} the Temporary Construction License, or (jii} the
Easement, Railway may immediately terminate the Temporary Construction License
or the Easement. Any such work stoppage under this provision will not give rise to
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any liability on the part of Railway. Railway’s right to stop the work is in addition to
any other rights Railway may have including, but not limited to, actions or suits for
damages or lost profits. In the event that Railway desires to stop construction work
on the Project, Railway agrees to immediately notify the following individual in
writing:

o 1.01.06 The Contractor must not %, and Railway's
Manager Public Projé elephone n@@ber ( ) at least thirty (30) calendar
days before commen .

OF k on Railway Property. Contractor’s notification to
Railway must

and/or falsework above any tracks or any
part of the excavations located within, whichever is
/'F the nearest track or intersecting a slope from the

7 4

and all calculations and submittals must be in accordance with the current “BNSF-
UPRR Guidelines for Temporary Shoring”. All submittal drawings and calculations
must be stamped by a registered professional engineer licensed to practice in the
state the project is located. All calculations must take into consideration railway
surcharge loading and must be designed to meet American Railway Engineering
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and Maintenance-of-Way Association (previously known as American Railway
Engineering Association) Coopers E-80 live loading standard. All drawings and
calculations must be stamped by a registered professional engineer licensed to
practice in the state the project is located. The Contractor must not begin work until
notified by the Railway that plans have been approved. The Contractor will be
required to use lifting devices such as, cranes and/or winches to plac 10 remove
any falsework over Railway's tracks. In no case will the Contractér be relieved of
responsibility for results obtained by the implementation of said g¢

may enter Railway Property withc " A completed Railway’s
Engineering Contractor - Origy fd on the web site

the cogt of such repairs or replacement must be paid for by the Agency.

e 1.03.02 The Contractor must notify the Railway's Division Engineer
at ( ) and provide biasting
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plans to the Railway for review seven (7) calendar days prior to conducting any
blasting operations adjacent to or on Railway's Property.

e 1.03.03 The Contractor must abide by the following temporary clearances during
construction:

= 150"  Horizontally from centerline of nearest track
w 218"  Vertically above top of rail ,
s 27-0"  Vertically above top of rail for electric wires carryl g

volis
= 28-0"  Vertically above top of rail for electrigi
15,000 volts )
s 300"  Vertically above top of rail for electrlc wiF
20,000 volts
= 34-0" Vertically above top of rail j¢
20,000 volts

e 1.03.04 Upon completion of constr.
maintained: _

= 25 Horizontally from centerling

= 236" Verticall ab

g

the Railway, and until the {Agency) has

undertaken until app in writing , the
obtained any necessagy “al lzatlon fréip’ the State Regulatory Authority for the

infringement. , W Ebe allowed in the event the Contractor's
work is delag Rail {oo f

&

e 1.03.08 At other than public road crossings, the Coniracior must not move any
equipment or materials across Railway's tracks until permission has been obtained
from the Railway. The Contractor must obtain a "Temporary Construction Crossing

-~ Agreement” from the Railway prior to moving his equipment or materials across the
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Railways tracks. The temporary crossing must be gated and locked at all times when
not required for use by the Contractor. The temporary crossing for use of the
Contractor will be constructed and, at the completion of the project, removed at the
expense of the Contractor. '

“hazardous
azardous

Operations Center at 1(800) 832-5452, of any discharge, releae 0
of a reportable quantity. Contractor must not allow Rai!way Prope

said Contractor or any Subcontractor,
Subcontractor, and must cause Rai
acceptable to the Railway's representati

1.04 Contractor Roadway A
Action Plan:

e 1.04.01 Each Contradi

Jon"the web sit
” Rail ay prior tq,

2 Contractor shall have a background investigation performed on all of its
employees, subcontractors and agents who will be performing any services for
Railroad under this Agreement which are determined by Railroad in its sole
discretion a) to be on Railroad’s property, or b) that require access to Railroad
Critical Infrastructure, Railroad Critical Information Systems, Railroad’s Employees,
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Hazardous Materials on Railroad’s property or is being transported by or otherwise
in the custody of Railroad, or Freight in Transit involving Railroad.

The required background screening shall at a minimum meet the rail industry
background screening criteria defined by the e-RAILSAFE Program as, outlined at
http://www.e-railsafe.com, in additon to any other applicafile %‘i'egulatory
requirements.

Railroad's designee. Contractor shall be subject
compliance.

.rshaH

Contractor subject to the e-RAILSAFE P _
A 5 hereunds

employees, subcontractors or agents to
approved under e-RAILSAFE Program ,
deny entry onto its premises or access & i 1) this section above to any of

identification badge issued
standards set forth in the e-RA%
may not be unreasonable, may pt
operations, assets or personnel.

fo in Railroad's opinion, which
e safety or security of Railroad's

Contractors shall be resp or ensur] g that its employees, subcontractors and
agents are /» egally working in the United States under a

afnropriate wok ?

ff £ Roadmaster can make appropriate arrangements (i.e., bulletin
smon) If flagging services are scheduled in advance by the
{ it is subsequenily determined by the parties hereto that such
servi ‘

worki
abolis

g -‘- advance notice so that appropriate arrangements can be made to
| the position pursuant to union requirements.

o 1.05.02 Unless determined otherwise by Railway's Project Representative,
Railway flagger will be required and furnished when Contractor’'s work activities are
located over, under and/or within twenty-five (25) feet measured horizontally from
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centerline of the nearest track and when cranes or similar equipment positioned
beyond 25-feet from the track centerline could foul the track in the event of tip over
or other catastrophic occurrence, but not limited thereto for the following conditions:

1.05.02a When, upon inspection by Railway's Representative, othg
warrant.

r conditions

o 1.05.02b When any excavation is performed below the botte:
in the opinion of Railway's representative, track
facilities may be subject to movement or settlement.

o 1.05.02¢c When work in any way interferes with il
timetable speeds.

o7 eratlons

fger services provided by the Railway will be borne by
he estimated cost for one (1) flagger |s apprommateiy

fie-half or double t1me for overtime, rest days and holidays. The
€ ated cost for each fiagger includes vacation allowance, paid

olidays, Railway and unemployment insurance, public liability and
property damage insurance, health and welfare benefits, vehicle,
transportation, meals, lodging, radio, equipment, supervision and other
costs incidental to performing flagging services. Negotiations for
Railway labor or collective bargaining agreements and rate changes
authorized by appropriate Federal authorities may increase actual or
estimated flagging rates. THE FLAGGING RATE IN EFFECT AT THE
TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER
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WILL BE USED TO CALCULATE THE ACTUAL COSTS OF
FLAGGING PURSUANT TO THIS PARAGRAPH.

¢ 1.05.03d The average train traffic on this route is freight trains per
24-hour period at a timetable speed
passenger trains at a timetable speed of

1.06.01 Work in the proximity of railway track(s) is entially hazard s, wh

briefing must be conducted with all persbnnel ifyBlyed wi dask and repeated
when the personnel or task changes. ift i in 25 feet of any track, the job
briefing must include the Railway's % icable, and include the
procedures the Contractor will use to protect®
or invitees from moving any egilia jae o bss any Railway track(s)

t of the centerline of any track without
strategy approved by thé Railway’s Project Representative.
every colits ctor employee must know: (1) who the
lagger, (2) limits of the authority, (3) the

Railway flagger is, and/no :
method of %mmumcan to Jéfip, and resume work, and (4) location of the

designated spfaces of sately oiis or equipment entering flag/work limits that
efed mut notify the flagger immediately, and be given a
i |n25 feet of the center line of track.

employees agents or invitees of Contractor or its subcontractors
suspicion of being under the influence of drugs or alcohol, or in the

releasgd to the custody of a representative of Contractor management. Future
access to the Railway's Property by that employee will be denied.

1.06.06 Any damage to Railway Property, or any hazard noticed on passing trains
must be reported immediately to the Railway's representative in charge of the
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project. Any vehicle or machine which may come in contact with track, signal
equipment, or structure (bridge) and could result in a train deraitment must be
reported immediately to the Railway representative in charge of the project and to
the Railway's Resource Operations Center at 1(800) 832-5452. Local emergency
numbers are to be obtained from the Railway representative in charge gf the project
prior to the start of any work and must be posted at the job site. -

* 1.06.07 For safety reasons, all persons are prohibited from hg
firearms or other deadly weapons in their possession while work

Property.

e 1.06.08 All personnel protective equipment (PPE) y:

meet applicable OSHA and ANSI specifications. el

protective  equipment requirements are gliSted '}A jeb  site,
www.contractororientation.com, however ), i quwements
include: a) safety glasses with permane ' = shields{ayellow lenses);

b) hard hats; c) safety shoe with: har
defined heel; and d) high visibility
representative in charge of the proje
specifications for meeting requirements
protection, fall protection glo

;work wear. The Railway's
e confacted regarding local
slity work wear. Hearing
Ist b& worn as required by State
' ) a_discrepancy between the

R LEF'WITHIN 250 FEET OF ANY HIGHWAY/RAIL
#OR TEMPORARY CONSTRUCTION CROSSING,
|54 SAME WILL OBSTRUCT THE VIEW OF A TRAIN
ROSSING. PRIOR TO BEGINNING WORK, THE -

progrm for more detailed specifications)

o 1.06.11 Workers must not create and leave any conditions at the work site that
would interfere with water drainage. Any work performed over water must meet all
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Federal, State and Local regulations.

1.06.12 All power line wires must be considered dangerous and of high voltage
unless informed to the contrary by proper authority. For all power lines the minimum
clearance between the lines and any part of the equipment or load musbe 200 KV
or below - 15 feet; 200 to 350 KV - 20 feet; 350 to 500 KV - 25 feet; 5607t
35 feet; and 750 to 1000 KV - 45 feet. i capacity of the ling/s
minimum clearance of 45 feet must be maintained. A person npdstE
observe clearance of the equipment and give a timely warning

1.07.01 Before excavating, the Contragi)
underground pipe lines, electric wires, or ca‘
are present and located within the B

ervice to users. Delays
ions involving loss of
the Contractor must contact
). Al underground and

cables resulting in delay to Railway traffi¢
and disruptions to service may cause
revenue and profits. Before gom

BNSF's Engineering Reps

the company having ownership of It i , 15 the Contractor's responsibllity to
1pani 2ye underground utilities in the area and

X br must also notify the owner immediately. If there is
iph of underground cables or lines of any kind, no work
ﬁe exact location has been determined. There will be no

4 Any excavations, holes or frenches on the Railway's Property must be
covered, guarded and/or protected when not being worked on. When leaving work
site areas at night and over weekends, the areas must be secured and left in a
condition that will ensure that Railway employees and other personnel who may be
working or passing through the area are protected from all hazards. All excavations
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must be back filled as soon as possible.

1.08 Hazardous Waste, Substances and Material Reporting:

/.

e 1.08.01 If Contractor discovers any hazardous waste, hazardgfrs ubstance

petroleum or other deleterious material, including but no
non-containerized commodity or material, on or adjacent to Raij/ay
near any surface water, swamp, wetlands or waterways, while peria;
under this Agreement, Confractor must immediately: (a) notlfy '

1.09 Personal Injury Reporting

o 1.09.01 The Railway is required to rep
with Federal Railroad Adm:nlstratlon (FRA

e forted immediately (by phone
ay:& representative in charge of the
ta Collection Form contained herein
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m—raszway  NON-EMPLOYEE PERSONAL INJURY DATA COLLECTION

(if injuries are in connection with rail equipment accidant/incident, highway rail grade crossing accident or automabile
accident, ensure that appropriate information is ohtained, forms completed and that data entry perstpl are aware that

injuries relate tn that specific event.)

injured Persen Type:

D Passenger on train (L) D Non-employee (N}
(. emp of another raflmad
company vehicles)

I:l Contractor/safety sensitive (F)
|:| Volunteer/safety sensitive (H)

Non-trespasser (D) - to include highWay iskes,i W highwa ﬁ'de crossing accidents who did not
go around or through gates ‘

around or through gates

D Nan-trespassep

or email to: Accident-Reporting.Center@BNSF.com

(Employee No.) (Phane #)

REPCRT PREPARED TO COMPLY WITH FEBERAL ACCIDENT REPORTING REBUIREMENTS AND PROTECTED FROM
DISCLOSLIRE PURSUANT TO 49 U.S.C. 20303 AND 83 L.S.C. 430
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NON-EMPLOYEE PERSONAL INJURY DATA COLLECTION

(NFORMATION REQUIRED T BE EOLLEGTED PURSUANT TO FEDERAL REGULATION. IT SHOULD BE USED FOR EOMPLIANCE WITH FEDERAL REGLILATIONS ENLY AND IT IS NOT
INFENDED TO PRESUME ACCEFTANEE OF RESPONSIBILITY OF LIABILITY.

I. Accident City/St: 2. Date:

Dounty: 3. Temperature:

(if non BNSF [ocation)

Mile Past / Line Segment:

5. Driver's License No (and state) ar othar il

B. Name (last, first, mi):

1. Address:

8. Date of Birth:

Ihore Numbsr;

3. lnjury:

{i.e, Hand, etc.)

|4, Dr. Address:

Street: / Lity: St Lip:
r
[ Hespital Name:
8. Hespits! Address:
Streat: City: ti Tip:

{7. Biagnosis:

REFPORT PREPARED TO COMPLY WITH FEDERAL ACCIDENT REPORTING REQUIREMENTS

AN POOATECTET. FROAM NWCOT NQCTTRE PTITRATTANT TN 40 TTQ M 2700T AN 2T TTQ M 400
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EXHIBIT "C-1"

Agreement Between
BNSF RAILWAY COMPANY
and the
CONTRACTOR

Railway File:

Agency Project:

employed in connection with said work for ]
Railway an Agreement in the éorm hereof,
specified in such Agreement ang’s ctlon 3 here
not the Owner, General Partner,¢
evidence {0 Railway cerlifying that
of Contractor. A

Accordingly, in od
Property and g5z
has agreed nd does f

any of Contractors subcontractors' acts or omlsswns or any work performed on or about
Railway’s property or right-of-way. THE LIABILITY ASSUMED BY CONTRACTOR WILL
NOT BE AFFECTED BY THE FACT, IF IT 1S A FACT, THAT THE DESTRUCTION,
DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGLIGENCE OF RAILWAY, ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE,
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. EXCEPT TO THE EXTENT THAT SUCH CLAIMS ARE PROXIMATELY CAUSED BY THE
INTENSIONAL MISCONDUCT OR GROSS NEGLIGENCE OF RAILWAY. ‘

THE INDEMNIFICATION OBLIGATION ASSUMED BY CONTRACTOR INCLUDES ANY
CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST RAILWAY UNDER THE FEDERAL
EMPLOYEE'S LIABILITY ACT, INCLUDING CLAIMS FOR STRICT LIABILITY UNDER THE
SAFETY APPLIANCE ACT OR THE LOCOMOTIVE INSPECTION €71, WHENEVER SO

CLAIMED

Contractor under this Agreement for which Railway is Ilabl.e oL
will give notice to Contractor, in wntmg, of the ,, deper

complaint or other process in connection t
discretion, must defend, adjust, or seftle such
Railway from and against all damages,

ect, lndemmfy and save harmless
es attorney's fees, costs, and
claims or suits.

izable law. /; i

G
é

set forth e
unts"

3) INSURANCE
Contractor shall, at its sole cost and expense, procure and maintain during the life of this
Agreement the following insurance coverage:
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A. Commercial General Liability insurance. This insurance shall contain broad form
contractual liability with a combined single limit of a minimum of $2,000,000 each
occurrence and an aggregate limit of at least $4,000,000 but in no event less than the
amount otherwise carried by the Contractor. Coverage must be purchased on a post
2004 SO occurrence form or equivalent and include coverage for, but not limit io the
following:

L 4

Bodily Injury and Property Damage

¢ Personal [njury and Advertising Injury
¢ Fire legal liability

¢ Products and completed operations

This policy shall also contain the following endorsendet
certificate of insurance:

¢ The deflmtlon of insured contract shal
Additional insured endorsement in

Separation of insureds.
The policy shall be prj

* S ¢ @

" s respects obligations under this Agreement may be
rd to the work being performed under this agreement.

The poliey shall also contain the following endorsements or language, WhIGh shall be
indicate

ed on the certificate of insurance:

+ Waiver of subrogation in favor of and acceptable to Railway.
¢ Additional insured endorsement in favor of and acceptable to Railway.
¢ Separation of insureds. ~
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¢ The policy shall be primary and non- contnbutmg with respect to any insurance
carried by Railway.

C. Workers Compensation and Employers Liability insurance including coverage for, but not
limited to:

¢ Contractor's statutory liability under the worker's compensat Ws of the state(s)
in which the work is to be performed. If optional under Stat " Winsurance must
cover all employees anyway. :

¢ Employers’ Liability (Part B) with limits of at least $500,000 e:
by disease policy limit, $500,000 by disease each employee.

This policy shall also contain the following endorséfr Hth shall be
indicated on the certificate of insurance: ,

D. Railroad Protective Liability insurance/nami way as the Insured with
' fe256,000,000 in the aggregate. The

policy Must be issued on a standard I1SO g ( 12 04 and include the following:

Endorsed to include thg
Endorsed to include the Seanal oIIutlon Endorsement.
Eunitive damages.

f - cover%ge may be added

* O > 9 @

vamed insured’ care, custody, and control arising out of the acts
piractor named on the Declarations.

exclusioné punitive damages.

Contractor agrees to waive its right of recovery against Railway for all claims and suits against
Railway. In addition, its insurers, through the terms of the policy or policy endorsement, waive
their right of subrogation against Railway for all claims and suits. Contractor further waives its



LTI ES 5~

AR it e apm—r="
RArL¥ay

right of recovery, and its insurers also waive their right of subrogation against Railway for loss
of its owned or leased property or property under Contractor’s care, custody or control.

Allocated Loss Expense shall be in addition to all policy limits for coverages referenced above.

Contractor is not allowed to self-insure without the prior written consent of Railway. if granted
by Railway, any self-insured retention or other financial responsibilitg”fof~claims shall be
covered directly by Contractor in lieu of insurance. Any and all Rai % vay liabi tles that would
otherwise, in accordance with the provisions of this Agreement, b o
insurance will be covered as if Contractor elected not to inciude a @
retention or other financial responsibility for claims.

. 7
Iway an accepta e zertificate(s)
the required” coverage(s),

7 in writing at least 30 days prior to any cancellation, non-
) Iteratlon

n by a reputable insurance company acceptable to Railway
) //_,,.a current Jestsi@iide Rating of A- and Class VII or better, and authorized to do
by 1ness in the (s) in which the service is to be provided.

Contractof represents that this Agreement has been thoroughly reviewed by Contractor's

insurance agent(s)/broker(s), who have been instructed by Contractor to procure the insurance .
coverage required by this Agreement.
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Not more frequently than once every five years, Railway may reasonably modify the required
insurance coverage to reflect then-current risk management practices in the railroad industry
and underwriting practices in the insurance industry.

If any portion of the operation is to be subcontracted by Contractor, Contractor shall require
that the subcontractor shall provide and maintain insurance coverage(s set forth herein,
naming Ra:lway as an addltional insured, and shall require that the -bcontractor shall

In the event of a claim or lawsuit involving &,
will make available any required policy coverin
These insurance provisions are’in C
the Contractor. Therefore, these ";@; ;

1t distinct obligation on the part of
hé enforceable and Contractor shall be
idemnity provisions are determined to be
k covered hereunder is performed.

b

ntractor separately states on the invoice or other billing documents
/ﬁ' vay, provided, however, that (i) nothing herein shall preclude Railway from

) r shall be responsible for all sales, use, excise, consumption, services and other
taxes which may accrue on all services, matenals equupment supplies or fixtures that
Contractor and its subcontractors use or consume in the performance of this Agreement, (jii)
Contractor shall be responsible for Sales Taxes (together with any penalties, fines or interest
thereon) that Contractor fails to separately state on the invoice or other billing documents
provided to Railway or fails to collect at the time of payment by Railway of invoiced amounts
(except where Railway claims a Sales Tax exemption), and (iv) Contractor shall be responsible

(i) Cont e
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for Sales Taxes (together with any penalties, fines or interest thereon) if Contractor fails to
issue separate invoices for each state in which Contractor delivers goods, provides services
or, if applicable, transfers intangible rights to Railway.

Upon request, Contractor shall provide Railway satisfactory evidence that all taxes (together
with any penalties, fines or interest thereon) that Contractor is responsib bls to pay under this
Agreement have been paid. If a writien claim is made against Contract dior'Sales Taxes with
respect to which Railway ‘may be ilable for under th]S Agreement ntracteshall promptfy

the taxmg authority. Railway shall have the right to contest, protee 7 dim ¢ nd, in

, o r

ovided, however;dhat | Railway is
own name, Co-e or shall, if
est in Conct 'S own name

might otherwise be responsrble for under this Agreement;
not permitted by law to contest any such Sales Tax j#
requested by Rallway at Railway's sole cost and expense

such contest.

Railway retains the right to withhold fro b f A0 fs Agreement amounts
required to be withheld under tax laws of arty Hirisdi

exemption or a reduction in the withholding
Agreement, before any payments are ma,
required by law), Contractor agregét

prescribed by such jurisdictiori. & ptor onsrble for any faxes, interest or
penalties assessed against Railway Wil Bect.to withholding taxes that Railway does not

withhold from payments o Contractor. *

nd comply with all provisions, obligations, requirements and
ent, and the Contractor Requirements set forth on Exhibit
thls Agreement including, but not be limited to, payment of

all :_

%occup cy, or presence of its employees representatives, or agents or
’.ctors on ‘or about the construction site. Contractor shall execute a Temporary
a s&ing Agreement or Private Crossing Agreement
communrtleslfaslermlts real estate/), for any temporary crossing

6) TRAIN DELAY

Contractor is responsible for and hereby indemnifies and holds harmless Railway (including its
affiliated railway companies, and its tenants) for, from and against all damages arising from
any unscheduled delay to a freight or passenger train which affects Railway's ability to fuily
utilize its equipment and to meet customer service and contract obligations. Contractor will be
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billed, as further provided below, for the economic losses arising from loss of use of
equipment, contractual loss of incentive pay and bonuses and contractual penalties resulting
from frain delays, whether caused by Confractor, or subcontractors, or by the Railway
performing work under this Agreement. Railway agrees that it will not perform any act to

unnecessarily cause train delay.

The contractual relationship between Raii
In the event of a train delay covered by this /
to any train delay to the extent consistent

gte for any additional costs or expenses resulting from
/  costs or expenses resulting from a change in work
in Contractor's expenses for the project.

 _
.%;t plan, schedule coordinate and conduct all Contractor's
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IN WITNESS WHEREOF, each of the parties hereto has caused this Agreement o be executed by its
duly authorized officer the day and year first above written.

BNSF Railway Company

By: By:
Printed Name: Name:

Manager P
Title:

Accepted and effective f
)

Contact Person:

Address:

City:

State: Zip:




