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WESTERN WATERFRONT TRAIL 
TREE PLANTING SERVICES AND 

LICENSE AGREEMENT 
BETWEEN CITY OF DULUTH AND 

COMMUNITY ACTION DULUTH 
 
 THIS TREE PLANTING SERVICES AND LICENSE AGREEMENT (this 
“Agreement”) is entered into by and between COMMUNITY ACTION DULUTH, a 
Minnesota non-profit corporation (“CAD”), and the CITY OF DULUTH, a municipal 
corporation created and existing under the laws of the State of Minnesota (“City”). 
    
 The parties acknowledge the following: 
 
 A. City owns numerous parcels of real property near the St. Louis River 
Estuary that are used for a multi-purpose recreational trail known as the Western 
Waterfront Trail (the “WWFT”).  The portion of the WWFT and surrounding property 
subject to this Agreement is depicted as Area 1, Area 2, and Area 3 on the attached 
Exhibit A and a list of the tax parcel numbers assigned to the city-owned parcels of real 
property involved in this Agreement is attached as Exhibit B (the “City Property”). 
 
 B. CAD applied for and received a grant from the U.S. Department of 
Agriculture, Forest Service, Northeastern Area, State and Private Forestry, related to 
restoration of native and pollinator friendly tree species and reduction in runoff near shore 
sites on the St. Louis River Estuary (the “Grant”), a copy of which is attached as Exhibit 
C.  The Grant will, among other things, fund the purchasing and planting of trees on the 
City Property (the “Project”). 
 
 C. CAD, through its Stream Corps Program, has represented itself as fully 
capable of providing the tree planting services to complete the Project and as qualified 
and willing to perform the Project. 

 
  D. CAD and City desire to enter into this Agreement to allow CAD to complete 
the Project.   
 
 NOW, THEREFORE, in consideration of the mutual covenants and conditions 
contained in this Agreement, the receipt and sufficiency of which is acknowledged, the 
parties agree as follows: 
 
 I. THE LICENSE.   
 

A. Subject to the terms and conditions set forth herein, City grants to CAD a 
non-exclusive license to enter and occupy the City Property for the purpose of completing 
the Project.  The Project shall be completed by CAD at no cost to City. 

 

EXHIBIT 1
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B. CAD acknowledges and understands that the City Property is a public trail, 
and the cooperation of all users and coordination of activities is required.  This 
cooperation includes ingress and egress and use of amenities and related improvements.  
CAD agrees that the City’s Property and Facilities Manager (the “Manager”) shall 
ultimately determine the appropriate use of the City Property and shall decide any 
disputes between CAD and any other users of the City Property.  

 
C. CAD’s use of the City Property shall in no way limit or restrict City’s or the 

public’s use of the City Property.  City shall continue to enjoy unlimited access to the City 
Property during the Term (defined below). 

 
D. CAD shall be responsible for all of its employee compensation in connection 

with the Project, including but not limited to payroll and all other expenses.  CAD’s staff 
members shall be employees or agents solely of CAD and not employees or agents of 
the City.  

 
E. CAD will work under the direction of and in coordination with the City’s Parks 

Department on the Project, with Jim Shoberg serving as the primary contact for City with 
respect to the Project (unless another individual is appointed by City). 
 
 II. TERM OF THE AGREEMENT.  Notwithstanding the date of execution of 
this Agreement, the term of this Agreement shall commence on or about June 1, 2017, 
and shall continue through November 30, 2018, unless earlier terminated (the “Term”).   
 
 III. Intentionally Omitted.     
 
 IV. LIMITED USE.  CAD agrees that the City Property will only be used to work 
on the Project and for no other purpose.  The services to be provided by CAD are 
described as follows: 
 

(i) Purchase 12,668 trees with a variety of species to include elm, yellow 
birch, basswood, and red maple.  Additional trees species, including white pine, 
white cedar, red oak, tamarack, balsam fir, black and white spruce, and white 
willow, may also be used. 

 
(ii) Plant 12,668 trees on the City Property, with an estimated survival 

rate of 85%, for an estimated 10,767 alive as of the end of the Term.  
 
Any activities not approved by the Manager may be grounds for termination of this 
Agreement.   
 
 V. ADDITIONAL AUTHORIZATION.  CAD acknowledges that this Agreement 
only pertains to the City Property and agrees to obtain the proper permissions from other 
property owners, if necessary. 
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VI. TERMINATION.   
 
A. City may terminate this Agreement with or without cause by providing at 

least fourteen (14) calendar days’ written notice to CAD.   
 
B. City may terminate this Agreement immediately on notice to CAD if City 

believes in good faith that the health, welfare, or safety of occupants or neighbors of the 
City Property would be placed in immediate jeopardy by the continuation of this 
Agreement. 
 

VII. REPRESENATIONS AND WARRANTIES.   
 
A. City makes no representation that the City Property is suitable for any 

particular purpose or specific uses and CAD accepts the City Property in “as is” condition 
without representations or warranties of any kind.  

 
B. CAD represents and warrants that it shall perform its duties in a professional 

and diligent manner in the best interests of City and in compliance with all applicable laws. 
 
C. CAD represents and warrants that CAD and all personnel to be provided by 

it hereunder have sufficient training and experience to perform the duties set forth herein 
and are in good standing with all applicable licensing requirements. 

 
 VIII. MAINTENANCE AND RESTORATION.   
 

A. CAD agrees to exercise reasonable care in performance of the Project.  
CAD will inspect the City Property after completion of the Project in spring 2019, but is 
not obligated to finance or undertake further work or improvements should they be 
needed.  Promptly following the inspection, CAD will provide a report to City regarding 
any adverse conditions discovered on the City Property or relating to the Project.  The 
U.S. Department of Agriculture, Forest Service, shall monitor CAD’s work at the 
completion of the Project as provided in the Grant. 

 
B. Prior to expiration of the Term, CAD shall restore the City Property to the 

equivalent of its original condition at the time of execution of this Agreement or better, or, 
upon demand, pay to City the reasonable costs incurred by City to repair any damage 
done to the City Property by CAD, its employees, servants, agents, contractors, invitees, 
and licensees. 

 
C. CAD shall not make any alterations or improvements to the City Property 

that are not herein described without the prior written consent of City and then only upon 
the terms and conditions which may be imposed by City.  CAD agrees to pay to City 
upon demand the reasonable costs incurred by City to repair any damage done to the 
City Property by CAD, its employees, servants, agents, contractors, invitees, and 
licensees during the Term. 
 



4 

 IX. HOLD HARMLESS.  To the extent allowed by law, CAD shall defend, 
indemnify and hold City and its employees, officers, and agents harmless from and 
against any and all cost or expenses, claims or liabilities, including but not limited to, 
reasonable attorneys’ fees and expenses in connection with any claims resulting from 
CAD’s: (a) breach of this Agreement; (b) its negligence or misconduct or that of its agents 
or contractors in completing any portion of the Project; (c) any claims arising in connection 
with CAD’s employees or contractors; or (d) the use of any materials supplied by CAD to 
City unless such material was modified by City and such modification is the cause of such 
claim.  This Section shall survive the termination of this Agreement for any reason. 
 
 X. INSURANCE.   
 

A. During the Term, CAD shall procure and maintain continuously in force 
Public Liability Insurance written on an “occurrence” basis under a Comprehensive 
General Liability Form in limits of not less than One Million Five Hundred Thousand 
Dollars ($1,500,000) aggregate per occurrence for personal bodily injury and death. City 
shall be named as an additional insured therein.  CAD’s insurance policies shall cover: 

 
1. Public Liability, including premises and operations coverage. 
2. Independent contractors - protective contingent liability. 
3. Personal injury. 
4. Owned, non-owned and hired vehicles. 
5. Contractual liability covering the indemnity obligations set forth herein. 

 
B. CAD shall provide to City a Certificate of Insurance in form acceptable to 

the Duluth City Attorney’s Office evidencing such insurance coverage. City does not 
represent or guarantee that these types of limits of coverage are adequate to protect 
CAD’s interests and liabilities. The form of the Certificate of Insurance shall (i) contain an 
unconditional requirement that the insurer notify City not less than 30 days prior to any 
cancellation, non-renewal or modification of the policy or coverages evidenced by said 
certificate; and (ii) provide that failure to give such notice to City will render any such 
change or changes in said policy or coverages ineffective as against City.  The use of an 
“Accord” form as a Certificate of Insurance shall be accompanied by two forms - 1) ISO 
Additional Insured Endorsement (CG-2010 pre-2004) and 2) Notice of Cancellation 
Endorsement (IL 7002) - or equivalent, as required by the Duluth City Attorney’s Office.  

 
C. During the Term, CAD shall also have workers’ compensation insurance in 

accordance with applicable law.   
 

XI. INDEPENDENT CONTRACTOR.  It is agreed that nothing contained in 
this Agreement is intended or should be construed in any manner as creating or 
establishing the relationship of co-partners between the parties or as constituting CAD or 
CAD personnel as an agent, representative, or employee of City for any purpose or in 
any manner whatsoever.  CAD and its employees shall not be considered employees of 
City and any and all claims that may or might arise under the Workers’ Compensation Act 
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of the State of Minnesota on behalf of CAD’s employees or agents while so engaged, 
shall in no way be the responsibility of City.   

 
XII. ASSIGNMENT.  CAD shall not in any way assign or transfer its rights or 

interests under this Agreement.  However, CAD may hire subcontractors to work on the 
Project.  Any subcontractor hired by CAD shall procure the proper insurance coverages 
as described in Section X above and provide proof of coverage to City prior to conducting 
any work on the City Property.  CAD shall remain primarily responsible for all work 
performed by any subcontractor. 

 
 XIII. LAWS, RULES AND REGULATIONS.   
 

A. CAD agrees to conduct its activities related to the City Property in strict 
compliance with the United States Constitution and with the applicable laws, rules, and 
regulations of the United States, State of Minnesota, St. Louis County, City of Duluth, 
including, but not limited to, all laws, rules, and regulations relating to accessibility 
standards under the Americans with Disabilities Act.  CAD shall not unlawfully 
discriminate and shall comply with all applicable federal and state laws regarding non-
discrimination.  

 
B. CAD agrees to procure, at CAD's expense, all licenses and permits 

necessary for carrying out its obligations under this Agreement and completing the 
Project. 

 
C. CAD shall ensure that its staff members complete the Project in a 

professional and diligent manner and shall use its best efforts to complete the Project in 
accordance with Project timelines and schedules. 

 
D. CAD shall comply with all terms and conditions of the Grant.   
 

 XIV. RECORDS RETENTION.  CAD agrees to maintain all books, records, 
documents, and other evidence pertaining to this Agreement for six (6) years after 
termination or expiration of this Agreement for any reason.   
 

XV. GOVERNMENT DATA PRACTICES.  All data collected, created, received, 
maintained or disseminated for any purpose by the parties because of this Agreement is 
governed by Minn. Stat. § 13.05, Subd. 11.  CAD shall comply with Minn. Stat. § 13.05, 
Subd. 11.  CAD agrees to hold City, its officers, and employees harmless from any claims 
resulting from CAD’s failure to comply with this law. 
 

XVI. WAIVER.  The waiver by City or CAD of any breach of any term, covenant, 
or condition of this Agreement shall not be deemed to be a waiver of any subsequent 
breach of same or any other term, covenant, or condition in this License Agreement.  

 
XVII. SEVERABILITY.  CAD and City agree that if any term or provision of this 

Agreement is declared by a court of competent jurisdiction to be illegal or in conflict with 
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any law, then the validity of the remaining terms and provisions shall not be affected, and 
the rights and obligations of the parties shall be construed and enforced as if this 
Agreement did not contain the particular term or provision held to be invalid. 
 

XVIII. NO THIRD PARTY RIGHTS.  This Agreement is to be construed and 
understood solely as an agreement between CAD and City regarding the subject matter 
herein and shall not be deemed to create any rights in any other person or on any other 
matter.  No person shall have the right to make a claim that they are a third party 
beneficiary of this Agreement or of any of the terms and conditions hereof, which may be 
waived at any time by mutual agreement between the parties. 
 
 XIX. NOTICES.  Notices provided pursuant to this Agreement shall be sufficient 
if sent by regular United States mail, postage prepaid, addressed to: 
 

Community Action Duluth 
Attn: Ms. Angie Miller 
2424 W. 5th St., Suite 102 
Duluth, Minnesota 55806 

 

City of Duluth 
Attn: City Property and Facilities Manager 
1532 W. Michigan Street 
Duluth, Minnesota 55806 

 
or to such other persons or addresses as the parties may designate to each other in 
writing from time to time. 
  
 XX.  INCIDENT REPORT.  CAD shall promptly notify City in writing of any 
incident of injury or loss or damage to the City Property or any staff members or invitees 
occurring on the City Property during the Term.  Such written report shall be in a form 
acceptable to City’s Claims Investigator and Adjuster and sent to the Manager.  A copy 
of City’s form of Incident Report is attached hereto as Exhibit D. 
 

XXI. COMPLIANCE WITH AGREEMENT.  The rights of CAD to use the City 
Property are subject to CAD’s compliance with the undertakings, provisions, covenants, 
and conditions set forth in this Agreement. 
 
 XXII. APPLICABLE LAW.  This Agreement, together with all of its paragraphs, 
terms, and provisions, is made in the State of Minnesota and shall be construed and 
interpreted in accordance with the laws of the State of Minnesota. 
 
 XXIII. AMENDMENTS.  All amendments to this Agreement shall be in writing and 
shall be executed in the same manner as this Agreement. 
 
 XXIV. AUTHORITY TO EXECUTE AGREEMENT.  The parties represent to each 
other that the execution of this Agreement has been duly and fully authorized by their 
respective governing bodies or boards, that the individuals who executed this Agreement 
on their behalf are fully authorized to do so, and that this Agreement when thus executed 
by said individuals will constitute and be the binding obligation and agreement of the 
parties in accordance with the terms and conditions of this Agreement.  





EXHIBIT A



EXHIBIT B 
 

CITY-OWNED PARCELS 
 
Area 1 
 

1. 010-3970-02091 
2. 010-3970-02090 
3. 010-3970-02100 
4. 010-3970-02110 
5. 010-2520-12670 
6. 010-2520-12510 
7. 010-3970-01700 
8. 010-2520-11930 
9. 010-2520-11770 

 
Area 2 
 

1. 010-2420-08750 
2. 010-2420-08110 
3. 010-2420-08310 
4. 010-2420-07740 
5. 010-2420-06620 
6. 010-2420-06780 
7. 010-2420-06710 
8. 010-2420-06530 
9. 010-2420-06540 
10. 010-2420-06570 
11. 010-2420-06580 
12. 010-2420-06590 
13. 010-2420-06130 
14. 010-2420-05970 
15. 010-2420-08770 
16. 010-2400-04720 
17. 010-2420-09330 
18. 010-2400-04290 
19. 010-2420-05960 
20. 010-2420-05810 
21. 010-2420-05490 
22. 010-2420-05210 
23. 010-2420-05090 
24. 010-2420-05370 
25. 010-2420-04900 
26. 010-2420-04890 
27. 010-2420-04770 
28. 010-2420-04950 



29. 010-2420-04970 
30. 010-2420-03890 
31. 010-2400-02960 
32. 010-1783-00260 

 
Area 3 
 

1. 010-2746-00245 
 
























































