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PURCHASE AGREEMENT 
 
 THIS PURCHASE AGREEMENT (this “Agreement”) is made as of ______________, 

2021 (the “Effective Date”) by and between the CITY OF DULUTH, a municipal corporation 
created and existing under the laws of the State of Minnesota (the “City”) and Joseph H. Kleiman 
and Rose A. Kleiman, a married couple (collectively, “Kleiman”). 
 

RECITALS 
 
 A. The City intends to obtain title to vacant real property located in St. Louis County, 
Minnesota legally described on the attached Exhibit A (the “City Property”) from the Duluth 

Economic Development Authority (“DEDA”). 
  
 B. Kleiman is the owner, or intends to become the owner, of vacant real property in 
St. Louis County, Minnesota legally described on the attached Exhibit B (the “Kleiman Property”) 

and desires to sell it to the City in exchange for (i) a cash payment as set forth below, AND (ii) 
conveyance of the City Property to Kleiman. 
 
 C. The City wishes to convey the City Property to Kleiman on the terms and conditions 

set forth in this Agreement. 
 
 NOW, THEREFORE, in consideration of the mutual covenants and conditions set forth in 
this Agreement, and other good and valuable consideration, the receipt, sufficiency and mutuality 

of which are acknowledged, the City and Kleiman agree as follows: 
 
I. Purchase Price and Closing.  
 

A. Subject to compliance with the terms and conditions of this Agreement, Kleiman 
shall sell to the City and the City shall purchase from Kleiman, the Kleiman Property.  The 
consideration for the sale shall be: (i) payment of $225,000.00, AND (ii) conveyance of the City 
Property to Kleiman. 

 
B. The closing on the transaction (the “Closing”) shall occur on or before June 15, 

2021 (the “Closing Date”) at the office of First American Title Insurance Company-Consolidated 
Title & Abstract Company (“Title”) in Duluth, Minnesota, or at such other place as the parties 

shall mutually agree upon.  If the Closing has not occurred by the Closing Date: (i) this Agreement 
shall automatically terminate; (ii) upon request, each party shall promptly sign a cancellation of 
purchase agreement evidencing the cancellation of this Agreement; (iii) City shall provide 
Kleiman (at no expense to Kleiman) with electronic or paper copies of (a) any soil or 

environmental reports it has obtained regarding the Kleiman Property, and (b) the Kleiman Survey 
(if obtained by City); and (iv) except as expressly set forth in this Agreement, the parties shall have 
no further obligations to one another pursuant to this Agreement. 

 

C. Kleiman shall deliver possession of the Kleiman Property to the City on the Closing 
Date, free and clear of all tenancies.  The City shall assume the benefit and burden of the Kleiman 
Property as of the Closing Date.   
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D. The City shall deliver possession of the City Property to Kleiman on the Closing 

Date.  Kleiman shall assume the benefit and burden of the City Property as of the Closing Date.   

 
E. At or prior to the Closing, the City shall execute, as applicable, and deliver the 

following: 
 

1. A deed conveying the City Property to Joseph H. Kleiman and Rose A. 
Kleiman, as joint tenants, in substantially the form of the Minnesota Uniform 
Conveyancing Blank Form 10.3.4 (the “City Deed”), as partial consideration for the 
purchase; 

 
2. Payment of $225,000.00, as partial consideration for the purchase; 

 
3. A certified copy of all ordinances and/or resolutions approved in connection 

with or required under this Agreement; 

 
4. Any documents reasonably required by Title;  

 
5. A certificate (or statutory statement on the City Deed) signed by the City 

warranting that there are no “Wells” on the City Conveyance Property within the meaning 
of Minn. Stat. § 103I, or if there are “Wells”, a Well Certificate in the form required by 

law; 

 
6. All other documents required by this Agreement to effectuate the provisions 

of this Agreement.   

 
F. At or prior to the Closing, Kleiman shall execute, as applicable, and deliver the 

following: 
 

1. A deed conveying the Kleiman Property to the City, in substantially the 
form of the Minnesota Uniform Conveyancing Blank Form 10.3.1 (the “Kleiman Deed”); 
 

2. Any documents reasonably required by Title;  

 
3. A certificate (or statutory statement on the Kleiman Deed) signed by 

Kleiman warranting that there are no “Wells” on the Kleiman Property within the meaning 
of Minn. Stat. § 103I, or if there are “Wells”, a Well Certificate in the form required by 

law; 

 
4. Proof of termination, in form acceptable to Title and the City, of any leases 

affecting the Kleiman Property. 
 

5. All other documents required by this Agreement to effectuate the provisions 
of this Agreement.   
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II. Evidence of Title. 
  
 A.  Within 10 days of the Effective Date, Kleiman shall deliver to the City copies of all 

surveys and drawings of the Kleiman Property, or any portion thereof, in their possession.  Within 
10 days of the Effective Date, Kleiman shall deliver to the City written permission, in form 
acceptable to the City, from JO-ED Partnership, a/k/a JO-ED Partners, a Minnesota partnership 
(“JO-ED”), allowing the City to enter onto those portions of the Kleiman Property currently owned 

by JO-ED to perform the survey and other due diligence activities permitted by this Agreement. 
 

B. As soon as practicable after the Effective Date, Kleiman shall obtain from Title and 
deliver to the City, at Kleiman’s expense, a title insurance commitment for an ALTA Owner’s 

Policy of Title Insurance insuring title to the Kleiman Property in the amount of $424,900, 
including affirmative coverage for any appurtenant easements (the “Kleiman Title Commitment”).    
As soon as practicable after receipt of the Kleiman Title Commitment, the City may order, at the 
City’s sole cost and discretion, an ALTA/ACSM survey of the Kleiman Property prepared by a 

registered land surveyor in form acceptable to City (the “Kleiman Survey”).  The Kleiman Survey 
and the Kleiman Title Commitment are referred to collectively in this Agreement as the “Kleiman 
Title Evidence.” 

 

C. In the event the Kleiman Title Evidence reflects that title to the Kleiman Property 
is not in a condition that is acceptable to the City, the City may object to the title defects by 
specifying its objections in writing to Kleiman within 20 days of receipt of the last of the Kleiman 
Title Evidence.  At Kleiman’s election, Kleiman may fix any title defects, or may decline to fix 

any title defects by delivering written notice to the City within 14 days of receipt of the City’s title 
objections.  If Kleiman agrees to fix the title defects, Kleiman shall fix the title defects and the 
parties shall proceed to the Closing subject to the terms and conditions of this Agreement.  If 
Kleiman declines to fix the title defects or fails to do so prior to the Closing Date, the City may (i) 

terminate this Agreement by delivering written notice of termination to Kleiman; or (ii) waive its 
objections and proceed to the Closing.  Notwithstanding the above, any mortgages, liens or money 
judgements against the Kleiman Property shall automatically be deemed unacceptable by the City 
without need for written objection, and shall be satisfied in full by Kleiman on or before the 

Closing. 
 
D. As soon as practicable after the Effective Date, the City shall obtain from Title and 

deliver to Kleiman, at the City’s expense, a title insurance commitment for an ALTA Owner’s 

Policy of Title Insurance insuring title to the City Property in the amount of $32,200, including 
affirmative coverage for any appurtenant easements (the “City Title Commitment”).  As soon as 
practicable after receipt of the City Title Commitment, Kleiman may order, at Kleiman’s sole cost 
and discretion, an ALTA/ACSM survey of the City Property prepared by a registered land surveyor 

in form acceptable to Kleiman (the “City Survey”).  The City Survey and the City Title 
Commitment are referred to collectively in this Agreement as the “City Title Evidence.” 

 
F. In the event the City Title Evidence reflects that title to the City Property is not in 

a condition that is acceptable to Kleiman, Kleiman may object to the title defects by specifying 
their objections in writing to the City within 20 days of receipt of the last of the City Title Evidence.  
At the City’s election, the City may fix any title defects, or may decline to fix any title defects by 
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delivering written notice to Kleiman within 14 days of receipt of Kleiman’s title objections.  If the 
City agrees to fix the title defects, the City shall fix the title defects and the parties shall proceed 
to the Closing subject to the terms and conditions of this Agreement.  If the City declines to fix the 

title defects or fails to do so prior to the Closing Date, Kleiman may (i) terminate this Agreement 
by delivering written notice of termination to the City; or (ii) waive their objections and proceed 
to the Closing. 
 

 G. Kleiman acknowledges that the City Property was transferred to the City “for 
highway purposes” in 1993 (prior to acquisition by DEDA) pursuant to the deed attached as 
Exhibit C (the “State Deed”), and the restriction may continue to encumber the City Property.  
Notwithstanding the right to object to title defects set forth in Section II.F. above, Kleiman shall 

accept title to the City Property subject to the restriction set forth in the State Deed.  Prior to the 
Closing, the City shall request a letter from the State of Minnesota evidencing their lack of 
objection to the transfer of the City Property to Kleiman (which the City believes the State of 
Minnesota will provide), however, the City will have no further obligation to remove the 

encumbrance set forth in the State Deed.     
 

III.  Contingencies. 
 

 A. City’s Contingencies.  The Closing of the transaction contemplated by this 
Agreement and the obligation of the City to purchase the Kleiman Property and convey the City 
Property shall be subject to the following conditions: 
 

1. Due Diligence Inspection. The City shall have determined, on or before the 
Closing Date, that it is satisfied, in its sole discretion, with the condition of the Kleiman 
Property.  From and after the Effective Date, the City, and its agents, employees, 
contractors and invitees, may, following reasonable notice to and cooperation with 

Kleiman, enter upon the Kleiman Property in order to perform testing and inspections as 
the City may deem necessary including, without limitation, environmental testing and 
inspections, provided that neither the City nor its agents shall engage in any intrusive 
testing without the prior written consent of Kleiman, which consent shall not be 

unreasonably withheld, conditioned or delayed.  The City and its agents, employees, 
contractors, and invitees shall, in performing the City’s inspections, comply with any and 
all laws, ordinances, rules, regulations applicable to the Kleiman Property and will not 
engage in any activities which would violate any permit, license, or environmental law or 

regulation. The City’s inspections will be conducted in accordance with the following 
procedures: (a) all persons performing any tests will be properly licensed and qualified and 
will have obtained all appropriate permits for performing such tests; (b) the City will advise 
Kleiman at least two (2) days in advance of the dates of all tests and inspections and will 

schedule all tests and inspections during normal business hours whenever feasible; (c) 
Kleiman will have the right to have a representative accompany the City and its agents, 
employees, contractors, and invitees while they are on the Kleiman Property; (d) the City 
will promptly pay when due the costs of all entry and inspections, tests and examinations 

done with regard to the Kleiman Property; (e) the City will, at its sole cost and expense, 
repair and restore the Kleiman Property to its original condition before any such entry upon 
the Kleiman Property and inspection, test or examination was undertaken.  The City shall 
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keep the Kleiman Property free and clear of any mechanics’, materialmen’s or similar liens 
related to the City’s right of inspection and its due diligence activities.  To the extent 
permitted by law, the City shall indemnify, defend (with counsel reasonably satisfactory to 

Kleiman) and hold Kleiman and their successors and assigns harmless for, from and against 
any claims, damages, costs, liabilities, and losses (“Kleiman Claims”) arising out of any 
entry on the Kleiman Property by the City or its agents, employees, contractors, and 
invitees or the City’s inspections or tests of the Kleiman Property, whether or not the 

Closing occurs; provided, however, that the City’s obligation to indemnify and hold 
harmless will not include Kleiman Claims to the extent that they are caused by Kleiman’s 
gross negligence or intentionally wrongful conduct.  The City will cause any person 
accessing the Kleiman Property on its behalf to be covered by not less than $2,000,000 

commercial general liability insurance (with, in the case of the City’s coverage, a 
contractual liability endorsement, insuring its indemnity obligation under this Agreement), 
insuring all activity and conduct of such person while exercising such right to access and 
naming Kleiman as an additional insured, issued by a licensed insurance company qualified 

to do business in Minnesota and otherwise reasonably acceptable to Kleiman.  The City 
may fulfill this insurance obligation through self-insurance.  It is specifically agreed that 
the obligations of the City to pay any sums and the indemnity provided for in this Section 
shall survive any termination or cancellation of this Agreement and shall survive the 

Closing.   
 
2. Representations. Kleiman’s representations in this Agreement shall be true 

at the time of the Closing as though such representations were made at such time and 

Kleiman shall have performed all of their obligations under this Agreement. 
 
3. Title. Title to the Kleiman Property shall have been accepted by the City 

pursuant to the provisions of Section II of this Agreement and the City shall have received 

a title insurance policy, or a suitably marked up title commitment dated and initialed by 
Title, insuring the City’s title to the Kleiman Property, in form acceptable to the City. 

 
4. DEDA Conveyance.  The City shall have received a deed, in form 

acceptable to the City, from DEDA, conveying the City Property to the City. 
 
5. City Council Ordinance.  The City Council shall have adopted, at least 30 

days prior to the Closing Date, an ordinance approving the sale of the City Property to 

Kleiman under the terms and conditions set forth in this Agreement.   
 

If any of the conditions set forth in this Section III.A have not been satisfied or waived as of the 
Closing Date, this Agreement may be terminated, at the option of the City, by written notice from 

the City to Kleiman delivered to Kleiman no later than the Closing Date (except subparagraphs 
III.A. 4 and 5 above, which contingencies are not waivable).  All of the contingencies set forth in 
this Section III.A. are for the sole and exclusive benefit of the City and the City shall have the right 
to unilaterally waive any contingency by written notice to Kleiman (except subparagraphs III.A. 4 

and 5 above, which contingencies are not waivable). 
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 B. Kleiman’s Contingencies.  The Closing of the transaction contemplated by this 
Agreement and the obligation of Kleiman to purchase the City Property and convey the Kleiman 
Property shall be subject to the following conditions: 

 
1. Due Diligence Inspection. Kleiman shall have determined, on or before the 

Closing Date, that it is satisfied, in their sole discretion, with the condition of the City 
Property.  From and after the Effective Date and with the written permission of DEDA 

(which the City will use its best efforts to obtain), Kleiman, and their agents, employees, 
contractors and invitees, may, following reasonable notice to and cooperation with the City, 
enter upon the City Property in order to perform testing and inspections as Kleiman may 
deem necessary including, without limitation, environmental testing and inspections, 

provided that neither Kleiman nor their agents shall engage in any intrusive testing without 
the prior written consent of the City, which consent shall not be unreasonably withheld, 
conditioned or delayed, and of DEDA, which the City will use its best efforts to obtain.  
Kleiman and their agents, employees, contractors, and invitees shall, in performing their 

inspections, comply with any and all laws, ordinances, rules, regulations applicable to the 
City Property and will not engage in any activities which would violate any permit, license, 
or environmental law or regulation.  Kleiman’s inspections will be conducted in accordance 
with the following procedures: (a) all persons performing any tests will be properly 

licensed and qualified and will have obtained all appropriate permits for performing such 
tests; (b) Kleiman will advise the City at least two (2) days in advance of the dates of all 
tests and inspections and will schedule all tests and inspections during normal business 
hours whenever feasible; (c) the City and DEDA will have the right to have a representative 

accompany Kleiman and their agents, employees, contractors, and invitees while they are 
on the City Property; (d) Kleiman will promptly pay when due the costs of all entry and 
inspections, tests and examinations done with regard to the City Property; (e) Kleiman will, 
at their sole cost and expense, repair and restore the City Property to its original condition 

before any such entry upon the City Property and inspection, test or examination was 
undertaken.  Kleiman shall keep the City Property free and clear of any mechanics’, 
materialmen’s or similar liens related to Kleiman’s right of inspection and its due diligence 
activities.  To the extent permitted by law, Kleiman shall indemnify, defend (with counsel 

reasonably satisfactory to the City) and hold the City and its offices, officials, directors , 
representatives, employees, agents, and successors and assigns harmless for, from and 
against any claims, damages, costs, liabilities, and losses (“City Claims”) arising out of any 
entry on the City Property by Kleiman or their agents, employees, contractors, and invitees 

or Kleiman’s inspections or tests of the City Property, whether or not a Closing occurs; 
provided, however, that Kleiman’s obligation to indemnify and hold harmless will not 
include City Claims to the extent that they are caused by the City’s gross negligence or 
intentionally wrongful conduct.  Kleiman will cause any person accessing the City Property 

on their behalf to be covered by not less than $2,000,000 commercial general liability 
insurance (with, in the case of Kleiman’s coverage, a contractual liability endorsement, 
insuring its indemnity obligation under this Agreement), insuring all activity and conduct 
of such person while exercising such right to access and naming the City as an additional 

insured, issued by a licensed insurance company qualified to do business in Minnesota and 
otherwise reasonably acceptable to the City.  To the extent requested by DEDA, prior to 
entry onto the City Property, Kleiman will enter into a written agreement with DEDA 
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extending the same or similar insurance and indemnification provisions above in favor of 
DEDA.  It is specifically agreed that the obligations of Kleiman to pay any sums and the 
indemnity provided for in this Section shall survive any termination or cancellation of this 

Agreement and shall survive the Closing.   
 
2. Representations. The City’s representations in this Agreement shall be true 

at the time of the Closing as though such representations were made at such time, and the 

City shall have performed all of its obligations under this Agreement. 
 
3. Title. Title to the City Property shall have been accepted by Kleiman 

pursuant to the provisions of Section II of this Agreement and Kleiman shall have received 

a title insurance policy, or a suitably marked up title commitment dated and initialed by 
Title, insuring Kleiman’s title to the City Property, in form acceptable to Kleiman. 

 
If any of the conditions set forth in this Section III.B. have not been satisfied or waived as of the 

Closing Date, this Agreement may be terminated, at the option of Kleiman, by written notice from 
Kleiman to the City delivered to the City no later than the Closing Date.  All of the contingencies 
set forth in this Section III.B. are for the sole and exclusive benefit of Kleiman and Kleiman shall 
have the right to unilaterally waive any contingency by written notice to the City. 

 
IV. Utilities, Taxes, and Closing Costs.   
 

A. Utilities, if any, for the City Property and the Kleiman Property shall be prorated 

between Kleiman and the City as of the date of the Closing.   
 
B. At or before Closing, Kleiman shall pay all real estate taxes and special assessments 

payable therewith and any penalties and interest thereon due and payable with respect to the 

Kleiman Property in all years prior to the year of Closing, including all deferred taxes attributable 
to years prior to the year of Closing.  At or before Closing, the City shall pay all real estate taxes 
and special assessments payable therewith and any penalties and interest thereon due and payable 
with respect to the City Property in all years prior to the year of Closing, including all deferred 

taxes attributable to years prior to the year of Closing.  Real estate taxes due and payable in the 
year of Closing on the City Property and the Kleiman Property shall be prorated as of the Closing 
based upon the latest available tax statement (though the parties believe the City Property is 
currently property tax-exempt).  Kleiman shall be responsible for all real estate taxes and 

assessments on the City Property for the year following Closing and all subsequent years.  City 
shall be responsible for all real estate taxes and assessments on the Kleiman Property for the year 
following Closing and all subsequent years.   

 

C. In addition to the costs discussed in paragraphs A and B above, the following costs 
and expenses shall be paid in connection with the Closing: 
 

1. The City shall pay the cost of: 

 
a. All fees associated with the issuance of the City Title Commitment, 

including state and federal tax lien, judgment and bankruptcy searches; 
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b. The premium for any title policy the City chooses to purchase for the 

Kleiman Property; 
 

c. All state deed taxes and/or transfer taxes on the City Deed; 
 
d. Any environmental, inspection or other reports obtained by the City; 
 

e. All expenses, including recording fees, to correct any title objections to the 
City Property that City undertakes pursuant to Section II. above; 

 

f. Recording fees for the City Deed and all of the City’s resolutions and 
ordinances; 

 

g. One-half of Title’s closing fees; 
 
h. Any other item allocated to or assumed by the City in this Agreement; and 
 

i.  All attorneys’ fees and expenses incurred by the City. 
 

2. Kleiman shall pay the cost of: 
 

a. All fees associated with the issuance of the Kleiman Title Commitment, 
including state and federal tax lien, judgment and bankruptcy searches; 
 

b. The premium for any title policy Kleiman chooses to purchase for the City 
Property; 

 

c. All state deed taxes and/or transfer taxes on the Kleiman Deed; 
 

d. Any environmental, inspection or other reports obtained by Kleiman; 
 

e. All expenses, including recording fees, to correct any title objections to the 
Kleiman Property that Kleiman undertakes pursuant to Section II. above; 

 

f. Recording fees for recording the Kleiman Deed; 
 

g. One-half of Title’s closing fees; 
 

h. Any other item allocated to or assumed by Kleiman in this Agreement; and  
 

i.  All attorneys’ fees and expenses incurred by Kleiman. 

 
V. Reliance. 

 A. The City is experienced in and knowledgeable about the ownership, development, 
and management of real estate, and it has relied and will rely exclusively on its own consultants, 

advisors, counsel, employees, agents, principals and/or studies, investigations and/or inspections 
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with respect to the Kleiman Property, its condition, value and potential.  The terms and conditions 
contained in this Agreement are the result of arm's-length negotiations between sophisticated 
parties experienced in transactions of this kind, and take into account the fact that the City is not 

entitled to rely on any information provided by Kleiman, any of its agents, or any other person 
acting for or on behalf of Kleiman, except as expressly set forth in Section VII.  All information, 
whether written or oral, previously, now, or hereafter made available to the City by Kleiman, its 
agents, or any other person acting for or on behalf of Kleiman, whether in the form of appraisals, 

market studies, projections, brochures, maps, surveys, soil reports, engineering studies, 
environmental studies, inspection reports, plans and specifications, and all other information and 
materials have been or will be furnished by Kleiman to the City solely as an accommodation, and 
neither Kleiman nor its agents has verified the accuracy of such information or the qualifications 

of the persons preparing such information, except as expressly set forth in Section VII.  The City 
agrees that, notwithstanding the fact that the City has received certain information from Kleiman, 
or its respective agents or consultants, the City has relied solely upon and will continue to rely 
solely upon its own analysis and will not rely on any information provided by Kleiman, or its 

agents or consultants, except as expressly set forth in Section VII.   

 B. Kleiman is experienced in and knowledgeable about the ownership, development, 
and management of real estate, and has relied and will rely exclusively on their own consultants, 
advisors, counsel, employees, agents, principals and/or studies, investigations and/or inspections 

with respect to the City Property, its condition, value and potential.  The terms and conditions 
contained in this Agreement are the result of arm's-length negotiations between sophisticated 
parties experienced in transactions of this kind, and take into account the fact that Kleiman is not 
entitled to rely on any information provided by the City, any of its agents or employees, or any 

other person acting for or on behalf of the City, except as expressly set forth in Section VI.  All 
information, whether written or oral, previously, now, or hereafter made available to Kleiman by 
the City, its agents, employees, or any other person acting for or on behalf of the City, whether in 
the form of appraisals, market studies, projections, brochures, maps, surveys, soil reports, 

engineering studies, environmental studies, inspection reports, plans and specifications, and all 
other information and materials have been or will be furnished by the City to Kleiman solely as an 
accommodation, and neither the City nor its agents has verified the accuracy of such information 
or the qualifications of the persons preparing such information, except as expressly set forth in 

Section VI.  Kleiman agrees that, notwithstanding the fact that Kleiman has received certain 
information from the City, or its respective agents or consultants, Kleiman has relied solely upon 
and will continue to rely solely upon its own analysis and will not rely on any information provided 
by the City, or its agents or consultants, except as expressly set forth in Section VI.   

 
VI. City Representations.  
 
 The City represents the following: 

 
A.          Authorization.  Subject to adoption of a City Council ordinance approving the 

conveyance of the City Property under the terms and conditions of this Agreement, the individua ls 
executing this Agreement on behalf of the City have the requisite authority to execute this 

Agreement and such other documents as are contemplated or to be delivered by the City, and to 
bind the City thereto. 
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B. Foreign Person.  The City is not a foreign person, foreign partnership, foreign trust 
or foreign estate as those terms are defined in Section 1445 of the Internal Revenue Code. 

 

C. Proceedings.  There have been no bankruptcy or dissolution proceedings 
involving the City during the time the City has had any interest in the City Property, there are no 
unsatisfied judgments or state or federal tax liens of record against the City, and there have been 
no labor or materials furnished to the City Property for which payment has not been paid. 

 
D. Statutory Disclosures.  The City staff handling the conveyance of the City 

Property on behalf of the City have no actual knowledge of the following with respect to the City 
Property: (1) the presence of a well, underground storage tank or subsurface sewage treatment 

system; or (2) methamphetamine production on the City Property. 
 

Each of the above representations is material and is relied upon by Kleiman. Each of the above 
representations shall be deemed to have been made as of the Closing Date and shall survive the 

Closing. 
 
VII. Kleiman Representations.  
 

 Kleiman represents the following: 
 
A. Authorization.  No consent or authorization from any other person, entity or 

government agency is required for Kleiman to enter into and perform Kleiman’s obligations under 

this Agreement except as has already been obtained. The execution of this Agreement will not 
constitute a breach or default under any agreement to which Kleiman is bound. 

 
B. Legal/Other Proceedings.  There is no suit, action, legal, administrative or other 

proceeding or inquiry pending or threatened against Kleiman or the Kleiman Property which could 
affect Kleiman’s ability to enter into and perform Kleiman’s obligations under this Agreement.  
No attachments, execution proceedings, assignments for the benefit of creditors, insolvency, 
bankruptcy, reorganization, or other proceedings are pending or threatened against Kleiman, nor 

are any such proceedings contemplated by Kleiman. 
 

C. Title to Property.  Kleiman has no actual knowledge of any unrecorded or 
undisclosed legal or equitable interest in the Kleiman Property owned or claimed by anyone other 

than Kleiman and JO-ED.  Kleiman has no knowledge that anyone will, at the Closing, have any 
right to possession of the Kleiman Property.  There are no unsatisfied mechanics’ or materialmen’s 
lien rights on the Kleiman Property.  No assessment lien or judgment liens encumber the Kleiman 
Property. 

 
D. Foreign Person.  Kleiman is not a foreign person, foreign partnership, foreign trust 

or foreign estate as those terms are defined in Section 1445 of the Internal Revenue Code. 
 

E. Statutory Disclosures.  Kleiman has no actual knowledge of the following with 
respect to the Kleiman Property: (1) the presence of a well, underground storage tank or subsurface 
sewage treatment system; or (2) methamphetamine production on the Kleiman Property. 
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Each of the above representations is material and is relied upon by the City. Each of the above 
representations shall be deemed to have been made as of the Closing Date and shall survive the 

Closing. 
 
VIII. AS-IS Provisions.   

 

A. Without limitation, Kleiman acknowledges that, except as expressly set forth in 
Section VI above, the City has made no representations or warranties (whether express or implied, 
oral or written) regarding the City Property, including but not limited to the value, quality or 
condition of the City Property; the status of title to the City Property; the suitability of the City 

Property for any activity or use which Kleiman may conduct; the compliance of the City Property 
with any laws or regulations; the habitability, merchantability, marketability, profitability, or 
fitness of the City Property for a particular purpose; and compliance by the City Property with any 
and all environmental rules, regulations, orders or laws.  Kleiman acknowledges and agrees that 

the City has no obligation to remove any personal property or debris from the City Property.  
Kleiman acknowledges and agrees that, to the maximum extent permitted by law, Kleiman is 
purchasing the City Property in its “AS-IS” condition.  This Section VIII.A. shall survive the 
Closing and cancellation of this Agreement for any reason.   

 
B. Without limitation, the City acknowledges that, except as expressly set forth in 

Section VII above, Kleiman has made no representations or warranties (whether express or 
implied, oral or written) regarding the Kleiman Property, including but not limited to the value, 

quality or condition of the Kleiman Property; the status of title to the Kleiman Property; the 
suitability of the Kleiman Property for any activity or use which the City may conduct; the 
compliance of the Kleiman Property with any laws or regulations; the habitability, merchantability , 
marketability, profitability, or fitness of the Kleiman Property for a particular purpose; and 

compliance by the Kleiman Property with any and all environmental rules, regulations, orders or 
laws.  The City acknowledges and agrees that Kleiman has no obligation to remove any personal 
property or debris from the Kleiman Property.  The City acknowledges and agrees that, to the 
maximum extent permitted by law, the City is purchasing the Kleiman Property in its “AS-IS” 

condition.  This Section VIII.B. shall survive the Closing and cancellation of this Agreement for 
any reason.   

 
IX. No Assignment.   

 
Kleiman represents and agrees for themselves, their heirs, successors and assigns that they 

has not made or created, and will not make or create or suffer to be made or created, any total or 
partial sale, assignment, conveyance, lease, trust, lien or power of attorney, and has not or will not 

otherwise transfer in any other way all or any portion of the Kleiman Property or this Agreement 
or any other contract or agreement entered into in connection with carrying out their obligations 
hereunder; and Kleiman will not make or create or suffer to be made any such transfer of their 
rights hereunder.  If any assignment of Kleiman’s rights or obligations under this Agreement is 

approved by the City, any such assignee shall explicitly assume the obligations of Kleiman under 
this Agreement and Kleiman shall remain principally liable for the performance of Kleiman’s 
obligations under this Agreement. 
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X. Additional Documents.   
 

 Kleiman and the City shall execute such additional documents as may be reasonable and 
necessary to carry out the provisions of this Agreement. 

         
XI.   Operation Prior to Closing.  

 
Between the Effective Date and the Closing Date, the parties shall operate and maintain 

the Kleiman Property and the City Property in the same manner as they are being operated on the 
date hereof. Neither party shall execute any contracts, leases, or other agreements regarding their 

respective properties which extend beyond the Closing Date without the prior written consent of 
the other party, which consent may be withheld in that party’s sole discretion. Neither party shall 
pledge or transfer any interest in or encumber or permit the encumbrance of their respective 
properties with any lien, easement, interest or agreement from and after the Effective Date without 

the prior written consent of the other party, which may be withheld in the other party’s sole and 
absolute discretion. 

 
XII.   Intentionally Omitted 

 
XIII. Default. 

 

 A. If the City defaults in the performance of its obligations under this Agreement, then 
Kleiman may: (i) terminate this Agreement in accordance with applicable law; or (ii) seek specific 
performance of this Agreement within six months of the date such right of action arises, including 

costs.  These limitations shall not apply to claims for indemnification or contribution specifically 
provided for in this Agreement. 

 
 B. If Kleiman defaults in the performance of Kleiman’s obligations under this 

Agreement, then the City may, as permitted by law: (i) terminate this Agreement in accordance 
with applicable law; or (ii) seek specific performance of this Agreement within six months of the 
date such right of action arises, including costs.  These limitations shall not apply to claims for 
indemnification or contribution specifically provided for in this Agreement. 

 
 C. This Section XIII shall survive the Closing and delivery of the City Deed and the 
Kleiman Deed. 
   

 D. The waiver by either party of any default on the part of the other party or the failure 
of said party to declare default on the part of the other party of any of its obligations pursuant to 
this Agreement shall not be deemed to be a waiver of any subsequent event of default on the part 
of the defaulting party of the same or of any other obligation of the defaulting party hereunder.  

And, to be effective, any waiver of any default by the defaulting party hereunder shall be in writing 
by the non-defaulting party. 
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 E. Except as specifically set forth herein, the remedies provided under this Agreement 
shall be deemed to be cumulative and non-exclusive and the election of one remedy shall not be 
deemed to be the waiver of any other remedy with regard to any occasion of default hereunder.   

 
XIV. Notices.   
 

Notices sent pursuant to this Agreement shall be sufficient if sent by regular United States 

mail, postage prepaid, addressed to: 
 
City 
City of Duluth 

Attn: Property and Facilities Manager 
1532 W. Michigan Street 
Duluth, MN 55806 

Kleiman 
Joseph H. Kleiman 

1934 London Road 
Duluth, MN.  55812 
(218) 722-9900 
 

or to such other persons or addresses as the parties may designate to each other in writing from 
time to time. 
 
XV. Counterparts/PDF/E-Mail Signatures.  

 
 This Agreement may be executed in any number of counterparts and by different parties 
on separate counterparts, each of which counterparts, when so executed and delivered, shall be 
deemed to be an original and all of which counterparts, taken together, shall constitute one and the 

same Agreement. PDF and E-mail signatures shall be binding on the transmitting party and shall 
have the same force and effect as if the original signature had been delivered. 
 
XVI. Risk of Loss.   

 
 A. If there is any loss or damage to the City Property between the date of this 
Agreement and the date of the Closing, the risk of loss shall be on the City.  If the City Property is 
destroyed or damaged prior to the Closing, Kleiman may cancel this Agreement upon written 

notice to the City and in such event, the parties shall have no further obligations to one another 
pursuant to this Agreement except as expressly set forth in this Agreement.   
 
 B. If there is any loss or damage to the Kleiman Property between the date of this 

Agreement and the date of the Closing, the risk of loss shall be on Kleiman.  If the Kleiman 
Property is destroyed or damaged prior to the Closing, the City may cancel this Agreement upon 
written notice to the City and in such event, the parties shall have no further obligations to one 
another pursuant to this Agreement except as expressly set forth in this Agreement.   

 
XVII. Commission.  
 
 The City and Kleiman represent and warrant to each other that they have not engaged the 

services of any broker in connection with the sale and purchase contemplated by this Agreement. 
The City and Kleiman shall each indemnify and hold the other harmless of any claim made by any 
broker or sales agent or similar party for a commission due or alleged to be due under the terms of 
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any brokerage agreement entered into by said party.  This provision shall survive the Closing and 
delivery of the City Deed and the Kleiman Deed. 
 

XVIII. Miscellaneous.   

 

The recitals at the beginning of this Agreement are true and correct and are incorporated 
into this Agreement by reference.  This Agreement constitutes the entire agreement between the 
parties pertaining to the subject matter contained in it and supersedes all prior and 

contemporaneous agreements, representations, and understandings between the parties regarding 
the Kleiman Property and the City Property.  There are no oral agreements that change this 
Agreement and no waiver of any of its terms shall be effective unless in a writing executed by the 
parties.  Time is of the essence in all terms of this Agreement.  This Agreement binds and benefits 

the parties and their successors in interest.  This Agreement shall be construed under the laws of 
the state of Minnesota.  Amendments to this Agreement must be in writing and must be executed 
by the same individuals/officers as executed this Agreement, except that the City’s Chief 
Administrative Officer is authorized, in their discretion, to sign amendments solely to extend 

timelines set forth in this Agreement up to a maximum of 120 days. 
 

[Remainder of this page is intentionally left blank.] 
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IN WITNESS WHEREOF, the parties have executed this Agreement. 

 

CITY OF DULUTH 
 
 
By: ______________________________ 

 Mayor  
 
 
Attest: ______________________________ 

 City Clerk 
 
Dated: ______________________________ 
 

 
Countersigned: 
 
 

____________________________________ 
City Auditor 
 
 

Approved as to form: 
 
 
____________________________________ 

City Attorney  

 
 
 
__________________________ 

Joseph H. Kleiman 
 
 
__________________________ 

Rose A. Kleiman 
 
Date: ___________________________ 
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EXHIBIT A 
 

City Property 
 
The Southerly Twenty feet (S’ly 20’) of Lots One (1) through Five (5), inclusive, Block Thirty-
three (33), all in DULUTH HEIGHTS, SIXTH DIVISION, according to the recorded plat 
thereof, including that part of vacated Maple Street as platted in said DULUTH HEIGHTS, 
SIXTH DIVISION, also known as Oregon Avenue and Niagara Street, accruing thereto by 
reason of the vacation thereof, reserving a utility easement under, over, upon, across, and along 
the Westerly Forty feet (W’ly 40’) of said portion of vacated Maple Street. 
 
Lots Six (6) and Seven (7), Block Thirty-three (33), DULUTH HEIGHTS, SIXTH DIVISION, 
according to the recorded plat thereof. 
 
The Southerly Twenty feet (S’ly 20’) of Lots Eight (8) through Sixteen (16), inclusive, Block 
Thirty-three (33), DULUTH HEIGHTS, SIXTH DIVISION, according to the recorded plat 
thereof. 
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EXHIBIT B 
 
Parcel 1 
 
Those portions of Lots 10, 11, 12, and 13, Block 73 in the Town of Oneota, according to the 
recorded plat thereof (now part of the City of Duluth, Minnesota), lying Southeasterly of a line 
drawn concentric with and 25.0 Northwesterly, as measured radially from said Railroad 
Company’s Main Track centerline, as originally located and constructed, and being a portion of 
the same property described in Special Warranty Deed from Western Land Association of 
Minnesota to the Lake Superior & Mississippi Railroad Company filed for record January 26, 
1874 in Book K of Deeds, page 325 in and for said County. 
 
Parcel 2 
 
The Southeasterly 75.0 feet of Burlington Northern Railroad Company’s (formerly Northern 
Pacific Railway Company) 200.0 foot right of way, situated in the Southwest ¼ of Southwest ¼ 
of Section 5, Township 49 North, Range 14 West of the 4th Principal Meridian, described as 
follows: 
 
Beginning at the Northwest corner of Lot 1, Block 9 of Hazlewood Addition Oneota in the City 
of Duluth, Minnesota, according to the recorded plat thereof; thence Northeasterly along the 
Northwesterly line of said Block 9, along a curve concave to the Southeast having a radius of 
11,359.2 feet a distance of 412 feet, more or less, to the most Northerly corner of Lot 8, said 
Block 9; thence Northwesterly along the Northwesterly extension of the Northeasterly line of 
said Block 9 to a point being 75.0 feet Northwesterly, as measured at right angles and radially 
from said Northwesterly line of said Block 9; thence Southwesterly parallel with said 
Northwesterly line of said Block 9, along a curve concave to the Southeast having a radius of 
11,434.2 feet a distance of 412 feet, more or less, to the intersection with the Northwesterly 
extension of the Southwesterly line of said Block 9, thence Southeasterly along said 
Northwesterly extension of the Southwesterly line of said Block 9 to the point of beginning. St. 
Louis County, Minnesota. 
 
Parcel 3 
 
A 55.0 foot wide strip of land situated in the SW1/4 SW1/4 of Section 5, Township 49 North, 
Range 14 West of the 4th P.M. in the City of Duluth, St. Louis County, Minnesota, being a 
portion of the same 200 foot wide strip of land described in Quitclaim Deed from William C. 
Bailey, et ux to the Lake Superior & Mississippi Railroad Company filed for record March 9, 
1870 in Book E of Deed, page 341 in and for said County, said 55.0 foot wide strip of land being 
30.0 feet wide on the Northwesterly side and 25.0 feet wide on the Southeasterly side of said 
Railroad Company’s Main Track centerline, as originally located and constructed upon, over and 
across said SW1/4 SW1/4, bounded on the Northeast by the Southwesterly right of way line of 
40th Avenue West (formerly Collingwood Avenue), according to the recorded plat of Hazelwood 
Addition to the City of Duluth, and bounded on the Southwest by the Northeasterly right of way 
line of 41st Avenue West (formerly Michigan Avenue), according to the recorded plat of 
Hazelwood Addition to the City of Duluth. 
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Parcel 4 
 
A parcel of land situated in the SW1/4 SW1/4 of Section 5, Township 49 North, Range 14 West 
of 4th P.M. in the City of Duluth, St. Louis County, Minnesota, bring a portion of the same 200.0 
foot wide strip of land described in Quitclaim Deed from William C. Bailey, et ux to the Lake 
Superior & Mississippi Railroad Company filed for record March 9, 1870 in Book E of Deeds, 
page 341 in and for said County, together with a portion of 80-foot wide 41st Avenue West 
(formerly Michigan Avenue) described in Quitclaim Deed dated January 9, 1985 from the City 
of Duluth to Burlington Northern Railroad Company described as follows: 
 

Beginning at a point on the South line of said Section 5 distant 100.0 feet 
Southeasterly, as measured radially from said Railroad Company’s Main Track 
centerline, as originally located and constructed upon, over and across said SW1/4 
SW1/4; thence Northeasterly along the Southeasterly boundary of said 200 foot 
wide strip of land a distance of 200 feet, more or less, to the Northeasterly right of 
way line of 41st Avenue West (formerly Michigan Avenue); thence Northwesterly 
along said Northeasterly right of way line to the intersection with a line drawn 
concentric with and 25.0 feet Northwesterly, as measured radially from said Main 
Track centerline; thence Southwesterly along said concentric line a distance of 
325 feet, more or less, to the South line of said Section 5, thence East along said 
South line of Section 5 a distance of 190 feet, more or less, to the Point of 
Beginning. 
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