
 

 
 
 
File Number   PL 21‐090 

 
Contact   Kyle Deming 

Type   Concurrent Use Permit   
Planning Commission Date 

 July 13, 2021 

 
Deadline 

for Action 

Application Date   June 7, 2021  60 Days   August 6, 2021 

Date Extension Letter Mailed   June 24, 2021  120 Days   October 5, 2021 

Location of Subject   5324/5330 E. Superior (Lakeside‐Lester Park) 

Applicant   Sarah & Seth Maxim  Contact   

Agent    Contact   

Legal Description   See attached Certificate of Survey (PID 010‐3060‐00120) 

Site Visit Date   June 30, 2021  Sign Notice Date   June 29, 2021 

Neighbor Letter Date  N/A  Number of Letters Sent  N/A 

 

Proposal:  A Concurrent Use Permit to resolve the encroachment of an existing commercial building into the 54th Ave. E. 

 

Staff Recommendation: Staff recommends that Planning Commission recommend approval to City Council. 

 

 

Summary of Code Requirements:  
UDC Section 50‐37.7C.  The Planning Commission shall review the application, and council shall approve the application or  
approve it with modifications, if it determines that: 

1. The proposed concurrent use will not harm or inconvenience the health, safety and general welfare of the city. 

2.  … Not Applicable (Skywalks) 

3. No portion of a public easement proposed for use is being physically used or occupied by the public. 

4. …Not Applicable (Parking) 
 

  Current Zoning  Existing Land Use  Future Land Use Map Designation 

Subject   F‐2 – Low‐Rise Neighborhood Mix   Commercial   Mixed Use‐Neighborhood 

North   F‐2 – Low‐Rise Neighborhood Mix   Residential   Mixed Use‐Neighborhood 

South   R‐1 – Residential Traditional   Railroad and Lakewalk   Traditional Neighborhood 

East   F‐2 – Low‐Rise Neighborhood Mix   Commercial   Mixed Use‐Neighborhood 

West   F‐2 – Low‐Rise Neighborhood Mix   Commercial   Mixed Use‐Neighborhood 



Comprehensive Plan Governing Principle and/or Policies and Current History (if applicable): 
 
Governing Principle #1 – Reuse previously developed lands: includes adaptive reuse of existing building stock, as this 
strengthens neighborhoods.   
 
Future Land Use – Neighborhood Mixed Use ‐ A transitional use between more intensive commercial uses and purely 
residential neighborhoods. May include limited commercial ‐only space oriented to neighborhood or specialty retail 
markets. 
 
History:   
1871 – London Addition plat filed in St. Louis County Recorder’s office 
1889 – Lester Park 2nd Division plat filed 
1895 – Rearrangement of Block 119, London Addition, re‐plat filed that reoriented the lots to Superior St. 
1919 – Vacation of a part of 54th Ave. E. adjacent to Lot 11, Rearrangement of Block 119 
1928 – Commercial building constructed 

 

Staff Recommendation 
 
Based on the above findings, Staff recommends that Planning Commission adopt the findings of the staff report and 
recommend approval of the concurrent use permit with the following conditions: 
 

1.) Applicant shall provide evidence to the City of Duluth that required insurance and indemnification are in place at all 
times. 

2.) Any alterations to the approved plans that do not alter major elements of the plan may be approved by the Land Use 
Supervisor without further Planning Commission approval; however, no such administrative approval shall constitute 
a variance from the provisions of Chapter 50. 

 
 

Review and Discussion Items 

Staff finds that: 
1.) The area of the proposed concurrent use was originally platted in 1871 as the London Addition to Duluth.  This plat 

did not include the present location of Superior St. or the North Shore Scenic Railroad. 
2.) In 1895, Block 119 of London Addition (the block containing the subject site) was re‐platted to change the 

orientation of the lots to “front” on Superior St. (called Grand Ave E. on the re‐plat).  When this re‐plat was drawn 
up there was a surveying error and the west line of 54th Ave. E. was drawn too far east. 

3.) In 1919, the error was corrected when the “extra” part of 54th Ave. E. was vacated. 
4.) The existing commercial building was constructed in 1928. 
5.) It is apparent from the platting, re‐platting, and vacation history of this area that there are challenges providing 

accurate survey controls.  It is assumed that the building was inadvertently constructed in the street easement due 
to a surveying error. 

6.) The concurrent use permit will cover the existing building encroachment as well as the exit stairway to be 
constructed at the rear of the building. 

7.) If approved, the applicant will need to obtain liability insurance and indemnify the City against liability for 
occurrences due to their encroachment into the right of way.  

8.) The City Engineering office does not take responsibility for locating buried private improvements in the public 
easement and so, ordinarily, the applicant would need to sign up with Gopher State One Call to be notified of 
underground excavation projects in the area.  However, because the private improvements in the street are all 
plainly visible above ground, the Engineering office will not require this of the applicant in this case. 

9.) The area proposed for the concurrent use permit will not diminish the public’s ability to use the improved parts of 
the public right of way, nor will it harm or inconvenience the health, safety, and general welfare of the city. 

10.) No other public, agency, or other comments have been received as of the time of publishing this report. 
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SURVEYOR'S NOTES

1. THIS SURVEY HAS BEEN PREPARED WITHOUT

BENEFIT OF A TITLE COMMITMENT OR TITLE

OPINION. A TITLE SEARCH FOR RECORDED OR

UNRECORDED EASEMENTS WHICH MAY

BENEFIT OR ENCUMBER THIS PROPERTY HAS

NOT BEEN COMPLETED BY ALTA LAND SURVEY

COMPANY. THE SURVEYOR ASSUMES NO

RESPONSIBILITY FOR SHOWING THE LOCATION

OF RECORDED OR UNRECORDED EASEMENTS

OR OTHER ENCUMBRANCES NOT PROVIDED TO

THE SURVEYOR AS OF THE DATE OF THE

SURVEY.

2. BEARINGS ARE BASED ON THE ST. LOUIS

COUNTY TRANSVERSE MERCATOR

COORDINATE SYSTEM OF 1996. (NAD 83 2011)

3. THIS IS NOT A BOUNDARY SURVEY.

I hereby certify that this survey, plan, or report was

prepared by me or under my direct supervision and

that I am a duly Licensed Land Surveyor under the

laws of the State of Minnesota.

______________________________ David R. Evanson

DATE:6-11-2021    MN License #49505

PHONE: 218-727-5211

LICENSED IN MN & WI

WWW. ALTALANDSURVEYDULUTH.COM

ALTA
LAND SURVEY COMPANY

DATE:6-11-2021 JOB NO:20-241

ADDRESS:5324 E SUPERIOR ST,

DULUTH, MN 55804

SHEET 1 OF 2

CLIENT:SETH MAXIM
REVISIONS:

CONCURRENT USE EXHIBIT

CONCURRENT USE AREA

That part of East Avenue as dedicated on LONDON ADDITION TO DULUTH, (now known as 54th Avenue East)

according to the recorded plat thereof, St. Louis County, Minnesota, described as follows:

Commencing at the Northeasterly corner of Lot 11, RE-ARRANGEMENT OF BLOCK 119 LONDON ADDITION TO

DULUTH, according to the recorded plat thereof, St. Louis County, Minnesota; thence on an assumed bearing of South

00 degrees 32 minutes 24 seconds East along the Westerly right of way line of said East Avenue (now known as 54th

Avenue East) as dedicated on said LONDON ADDITION TO DULUTH for a distance of 12.75 feet; thence North 51

degrees 05 minutes 56 seconds East 33.48 feet to the Westerly right of way line of said East Avenue as shown on

LESTER PARK 2ND DIVISION, according the recorded plat thereof, St. Louis County, Minnesota; thence South 05

degrees 09 minutes 47 seconds West, along the Westerly right of way line of said East Avenue 3.78 feet to the point

being the point of beginning of the parcel herein described; thence South 38 degrees 27 minutes 44 seconds East 8.35

feet; thence South 02 degrees 40 minutes 30 seconds West 58.16 feet; thence South 51 degrees 04 minutes 41

seconds West 11.54 feet to the Westerly right of way of said East Avenue, said LESTER PARK 2ND DIVISION; thence

North 05 degrees 09 minutes 47 seconds East along said Westerly right of way line 72.17 feet to the point of

beginning.

Said parcel contains 459 Sq. Feet.
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CONCURRENT USE EXHIBIT
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