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PROPOSAL FOR PROFESSIONAL SERVICES-AMENDMENT 02 

PALM STREET SMART POND CA – ADDITIONAL TESTING & OBSERVATIONS 

 

In accordance with our ongoing discussions, we have prepared the following amendment to our final design 

contract. Additional scope of work is detailed below. 

Scope of Work 

Task 10 – Construction Observation Services 

Based on our discussions, we have asked our subconsultant partner, Braun Intertec, to provide a proposal for 

regulated sediment excavation oversight during construction. 

For further details of services, please refer to the attached subconsultant proposal. 

Proposed Fee 

LHB proposes a stipulated sum fee of Thirteen Thousand Five Hundred Eighty-Seven Dollars ($13,587), including 

reimbursable expenses.  

We appreciate the opportunity to provide you with our services and look forward to working with you. Please 

contact me at 218.249.7152 if you have any questions. 

LHB, INC. 

 

 

MEGAN GOPLIN, PE  MATT J. SETTERGREN, PE 

CIVIL ENGINEERING MANAGER  VICE PRESIDENT  

 
Attachments:  
Braun Intertec Regulated Sediment Excavation Oversight Proposal 
 
 
c: LHB Project No. 240078 
q:\24proj\240078\100 financial\proposals\01 - final design\amendment 02-braun ca services\240078_01 20260414 proposal-braun ca-

amendment02.docx 



 
 

April 9, 2026 Revised Proposal 10009417_001 
 
 
Megan Goplin 
LHB, Inc. 
21 West Superior Street, Suite 500 
Duluth, MN  55802 
 
Re: Proposal to Document Regulated Sediment Excavation Activities 

Palm Street Stormwater Management Systems Improvements 
East Palm Street, between South Blackman Avenue and Harding Avenue 

 Duluth, Minnesota 
 
Dear Ms. Goplin: 
 
Braun Intertec Corporation (Braun Intertec) submits this proposal to document regulated sediment 
excavation activities associated with the proposed Palm Street Permanent Stormwater Management System 
Improvements. The purpose of this scope is to provide construction oversight and documentation to confirm 
that sediment excavation is performed in accordance with the recommendations of the referenced sediment 
sampling report. Oversight will be limited to observation, documentation, and reporting of contractor 
activities related to the recommended excavation areas and depths. 
 

Background 
 
The proposed Palm Street Permanent Stormwater Management System Improvements include 
enhancements and expansion of the existing stormwater pond located at Palm Street and South Blackman 
Avenue. Project components include installation of new storm sewer infrastructure along a portion of  
East Palm Street and construction of a new stormwater basin on the south side of East Palm Street, west of 
South Blackman Avenue. Basin construction will include installation of a sheet pile retaining wall. 
 
In support of project planning, Braun Intertec recently conducted dredge sediment sampling within the 
existing Palm Street East stormwater pond. The results of this work are documented in the report titled 
Dredge Sediment Sampling, Project No. B2406643. A summary of the relevant findings and conclusions is 
provided below. 
 
A total of five sediment samples were collected from three locations within the stormwater pond. Samples 
consisted of observed sediment from the upper 0‑ to 2.5‑foot interval (or a lesser interval where sediment 
thickness was limited), along with underlying native soil where encountered. Analytical results were 
evaluated against Minnesota Pollution Control Agency (MPCA) residential/recreational and 
commercial/industrial Soil Reference Values (SRVs) using the MPCA-prepared evaluation template 
(wq‑strm4‑79, Revised August 5, 2021). 
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Based on the analytical results, sediments in the vicinity of sample location S-3 Shallow contain a 
benzo(a)pyrene (BaP) equivalent concentration that exceeds the residential/recreational Soil Reference 
Value (SRV) but is less than the commercial/industrial SRV. Sediments within this interval are therefore 
classified as regulated solid waste. Accordingly, based on project design, the sediment located east of S-2 
and within the upper approximately 2.5 feet of the sediment column, as represented by S-3 Shallow, is slated 
for excavation. Because the sediment is not suitable for on-site reuse, the City of Duluth’s selected 
approach, will be disposed of at a licensed landfill facility. 
 
Sediments represented by sampling locations S‑1, S‑2 Shallow, S‑2, and S‑3 contained concentrations of 
arsenic, copper, and polycyclic aromatic hydrocarbons (PAHs) below applicable residential/recreational 
SRVs. In accordance with MPCA guidance, these sediments are classified as unregulated fill and do not 
require special management. 
 

Scope of Services 
 

Task 1 – Pre-Construction Coordination 
Braun Intertec will perform limited pre‑construction coordination activities prior to the start of sediment 
excavation. These services will include review of available construction plans and layout drawings depicting 
the proposed excavation limits and target depths to confirm they are generally consistent with the sediment 
management recommendations outlined in the referenced sediment sampling report. In addition,  
Braun Intertec will stake the proposed excavation boundaries using Global Positioning System (GPS) 
technology based on coordinates collected during the sediment sampling investigation. These GPS‑based 
reference points will be used to facilitate construction oversight and to provide visual reference for the 
excavation limits associated with sediments requiring disposal at a licensed landfill. 
 
Pre-construction coordination will be based on information made available by the LHB, Inc. and the selected 
general contractor. The proposed review is limited to assessing general consistency with report 
recommendations and does not constitute approval of construction means, methods, sequencing, or safety 
procedures. Regulatory permits, notifications, and agency coordination, are not included within the scope of 
services provided in this proposal. 
 

Task 2 – Construction Oversight 
A Braun Intertec environmental field technician will be present on-site during excavation and removal of soils 
classified as regulated solid waste. The technician will provide environmental oversight of excavation 
activities within the regulated area in coordination with the selected earthwork contractor (to be 
determined). Oversight will be limited to observation and documentation of excavation activities to verify 
general consistency with the sediment management recommendations. Observations will be documented in 
writing and supported with representative photographs. 
 
This proposal includes up to five days of field oversight for the excavation of impacted soils at the Site  
(50 hours total). The actual time to complete the soil cleanup activities may be more or less, depending on 
the contractor’s schedule and sequencing. If more time is required than budgeted for field observation of the 
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soil response actions, we will discuss the increased scope with you in advance of incurring additional costs 
and submit a change order request if required. 
 
Note that Braun Intertec will not be responsible for distributing the landfill manifests to haul trucks and 
therefore no costs associated with that have been included in this proposal. Manifest distribution should be 
coordinated with the earthwork contractor. 
 

Task 3 – Project and Field Coordination 
This task includes time and fees for project coordination with field staff and the project team related to 
regulated sediment excavation activities, including scheduling, coordination with the earthwork contractor, 
review of field documentation, and preparation of related correspondence. 
 
As part of this task, Braun Intertec will assist the excavation contractor with obtaining landfill approval for 
disposal of soils classified as regulated solid waste excavated from the Site. Analytical data generated as 
part of the Dredge Sediment Sampling Report will be provided to potential disposal facilities to support 
waste profiling and acceptance. Because the specific disposal landfill has not yet been selected, the 
sufficiency of the existing analytical data for landfill acceptance cannot be confirmed. Any additional 
sampling, testing, or analytical services required to obtain landfill approval are outside the scope of services 
and are not included in the associated cost. 

 
Task 4 – Regulated Sediment Excavation Report 
Braun Intertec will document construction oversight activities through field notes, representative 
photographs, and annotated sketches or plan markups, as appropriate. Upon completion of excavation 
activities, Braun Intertec will prepare a Regulated Sediment Excavation Report summarizing the dates during 
which regulated soil excavation occurred, a general description of the work observed, and whether 
excavation activities were observed to be performed in accordance with the recommendations of the 
referenced sediment sampling report. Any observable deviations identified during site visits will be 
documented based on information available at the time of observation. 
 

Cost Estimate 
 
Braun Intertec will provide the services described herein on an hourly and unit-cost basis. The estimated cost 
breakdown summary is listed below. 
 

Service Description Cost 

Task 1 - Pre-Construction Coordination $ 1,091 

Task 2 - Construction Oversight $ 6,950 

Task 3 - Project and Field Coordination $ 2,720 

Task 4 - Regulated Sediment Excavation Report $ 2,826 

Estimated Total $ 13,587 
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Braun Intertec will begin the project upon receipt of your authorization. The estimated cost of $13,587 
presented is based on the scope of services described and the assumption that the proposal will be 
authorized within 30 days and that the project will be completed within the proposed schedule. 
 
This cost estimate was developed with the understanding that the scope of services defined herein will be 
performed during our normal business hours of 7:00 a.m. to 5:00 p.m., Monday through Friday. Services that 
we are asked to provide outside our normal business hours will be invoiced at 1.25 times the listed hourly 
rate. Services provided on Sunday or legal holidays will be invoiced at 1.5 times the listed hourly rate. You will 
be billed only for services provided on a time and material basis. 
 

Assessment Limitations 
 
Please note that the scope of services for the proposed documentation of regulated sediment excavation 
activities is based on information available at the time the services are performed, including site conditions 
observed during scheduled on-site visits and data presented in the referenced sediment sampling report. 
Observations and conclusions are limited to the conditions encountered and information reviewed and do 
not represent a comprehensive evaluation of all site conditions or construction activities. Subsurface 
conditions, materials, or deviations not exposed or visible during observation periods may exist and could 
affect project conditions or the conclusions presented. This documentation has been prepared solely for the 
stated purpose of evaluating general consistency with the report recommendations, and no warranty or 
guarantee, express or implied, is made with respect to site conditions, construction performance, or 
regulatory compliance. 
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General Remarks 
 
We based the proposed fee on the scope of services described and the assumption that you will authorize 
our services within 30 days and that others will not delay us beyond our proposed schedule. 
 
We include the Braun Intertec General Conditions, which provide additional terms and are a part of our 
agreement. To accept this proposal and authorize us to proceed, please sign and return it to us in its entirety. 
 
We appreciate the opportunity to present this proposal to you. We will be happy to meet with you to discuss 
our proposed scope of services further and clarify the various scope components. 
 
To have questions answered or schedule a time to meet and discuss our approach to this project further, 
please contact Samantha Schmidt at 701.318.0657 or saschmidt@braunintertec.com. 
 
Sincerely, 
 
Braun Intertec Corporation 
 
 
Samantha J. Schmidt 
Supervisor, Senior Scientist 
 
 
Brandon M. Brayfield, PG 
Supervisor, Senior Scientist  
 
Attachments: 
General Conditions (11/04/2024)  
 

The proposal is accepted, and Braun Intertec is 
authorized to proceed. 
 
 
_____________________________________________ 
Authorizer’s Firm 
 
 
_____________________________________________ 
Authorizer’s Signature 
 
 
_____________________________________________ 
Authorizer’s Name (please print or type) 
 
 
_____________________________________________ 
Authorizer’s Title 
 
 
_____________________________________________ 
Date 
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BRAUN INTERTEC GENERAL CONDITIONS 
SECTION 1: AGREEMENT 

1.1 Agreement. This agreement consists of these General Conditions and the 
accompanying written proposal or authorization (“Agreement”). This Agreement is the 
entire agreement between Consultant and Client and supersedes all prior negotiations, 
representations or agreements, either written or oral. 
1.2 Parties to the Agreement. The parties to this Agreement are the Braun Intertec 
entity (“Consultant”) and the client (“Client”) as described in the accompanying written 
proposal or authorization. Consultant and Client may be individually referred to as a 
Party or collectively as the Parties.   

SECTION 2: SCOPE OF SERVICES 
2.1 Services. Consultant will provide services (“Services”) in connection with the 
project (“Project”) which are specifically described in this Agreement. Client 
understands and agrees that Consultant’s Services are limited to those which are 
expressly set forth in this Agreement.  
2.2 Additional Services. Any Services not specifically set forth in the Agreement 
constitute “Additional Services.” Additional Services must be agreed upon in writing by 
the Parties prior to performance of the Additional Services and may entitle Consultant 
to additional compensation and schedule adjustments. Additional compensation will 
be based upon Consultant’s then current rates and fees.  

SECTION 3: PERFORMANCE OF SERVICES 
3.1 Standard of Care. Consultant will perform its professional Services consistent with 
the degree of care and skill exercised by members of Consultant’s profession 
performing under similar circumstances at the same time and in the same locality in 
which the professional Services are performed.  CONSULTANT DISCLAIMS ALL 
STATUTORY, ORAL, WRITTEN, EXPRESS, AND IMPLIED WARRANTIES, INCLUDING 
WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR 
PERFORMANCE OF SERVICES IN A GOOD AND WORKMANLIKE MANNER.  
3.2 Written Reports and Findings. Unless otherwise agreed in writing, Consultant’s 
findings, opinions, and recommendations will be provided to Client in writing and may 
be delivered via electronic format. Client agrees not to rely on oral findings, opinions, or 
recommendations. 
3.3 Observation or Sampling Locations. Locations of field observations or sampling 
described in Consultant’s report or shown on Consultant’s sketches reference Project 
plans or information provided by others or estimates made by Consultant’s personnel. 
Consultant will not survey, set, or check the accuracy of those points unless Consultant 
accepts that duty in writing. Client agrees that such dimensions, depths, or elevations 
are approximations unless specifically stated otherwise in the report. Client accepts the 
inherent risk that samples or observations may not be representative of items not 
sampled or seen and further that site conditions may vary over distance or change over 
time. 
3.4 Project Site Information. Client will provide Consultant with prior environmental, 
geotechnical and other reports, specifications, plans, and information to which Client 
has access about the Project site and which are necessary for Consultant to carry out 
Consultant’s Services. Client agrees to provide Consultant with all plans, changes in 
plans, and new information as to Project site conditions until Consultant has completed 
its Services. 
3.5 Subsurface Objects. To the extent required to carry out Consultant’s Services, 
Client agrees to provide Consultant, in a timely manner, with information that Client has 
regarding buried objects at the Project site. Consultant will not be responsible for 
locating buried objects or utilities at the Project site unless expressly set forth in this 
Agreement, or expressly required by applicable law. Client agrees to hold Consultant 
harmless, defend, and indemnify Consultant from claims, damages, losses, penalties 
and expenses (including attorney fees) involving buried objects or utilities that were not 
properly marked or identified or of which Client had or should have had knowledge but 
did not timely notify Consultant or correctly identify on the plans Client or others 
furnished to Consultant. Consultant, from time to time, may hire a third party to locate 
underground objects or utilities and, unless otherwise expressly stated in this 
Agreement, such action shall be for the sole benefit of Consultant and in no way will 
alleviate Client of its responsibilities hereunder.  
3.6 Hazardous Materials. Client will notify Consultant of any knowledge or suspicion of 
the presence of hazardous or dangerous materials present on any Project site or in any 
sample or material provided to Consultant. Client agrees to provide Consultant with 
information in Client’s possession or control relating to such samples or materials. If 
Consultant observes or suspects the presence of contaminants not anticipated in this 
Agreement, Consultant may terminate Services without liability to Client or to others, 
and Client will compensate Consultant for fees earned and expenses incurred up to the 
time of termination. 
3.7 Supervision of Others. Consultant shall have no obligation to supervise or direct 
Client’s representatives, contractors, or other third parties retained by Client. 
Consultant has no authority over or responsibility for the means, methods, techniques, 
sequences, or procedures of construction selected or used by Client, Client’s 
representatives, contractors, or other third parties retained by Client.  
3.8 Safety. Consultant will provide a health and safety program for its employees as well 

as reasonable personal protective equipment (“PPE”) typical for the performance of the 
Services provided by this Agreement and as required by law. Consultant shall be entitled 
to compensation for all extraordinary PPE required by Client. Client will provide, at no 
cost to Consultant, appropriate Project site safety measures which are necessary for 
Consultant to perform its Services at the Project location or work areas in connection 
with the Project. Consultant’s employees are expressly authorized by Client to refuse to 
work under conditions that may, in an employee’s sole discretion, be unsafe. 
Consultant shall have no authority over or be responsible for the safety precautions and 
programs, or for security, at the Project site (except with respect to Consultant’s own 
Services and those of its subconsultants). 
3.9 Project Site Access and Damage. Client will provide or ensure access to the site. 
In the performance of Services some Project site damage is normal even when due care 
is exercised. Consultant will use reasonable care to minimize damage to the Project 
site. Unless otherwise expressly stated in this Agreement, the cost of restoration for 
such damage has not been included in the estimated fees and will be the responsibility 
of the Client. 
3.10 Monitoring Wells. To the extent applicable to the Services, monitoring wells are 
Client’s property, and Client is responsible for monitoring well permitting, maintenance, 
and abandonment unless otherwise expressly set forth in this Agreement. 
3.11 Contaminant Disclosures Required by Law. Client agrees to make all disclosures 
related to the discovery or release of contaminants that are required by law. In the event 
Client does not own the Project site, Client acknowledges that it is Client’s duty to 
inform the owner of the Project site of the discovery or release of contaminants at the 
site. Client agrees to hold Consultant harmless, defend, and indemnify Consultant from 
claims, damages, penalties, or losses and expenses, including attorney fees, related to 
Client’s failure to make any disclosure required by law or for failing to make the 
necessary disclosure to the owner of the Project site. 

SECTION 4: SCHEDULE 
4.1 Schedule. Consultant shall complete its obligations within a reasonable time and 
shall make decisions and carry out its responsibilities in a manner consistent with the 
Standard of Care. Specific periods of time for rendering Services or specific dates by 
which Services are to be completed are provided in this Agreement. If Consultant is 
delayed in the performance of the Services by actions, inactions, or neglect of Client or 
others for whom Client is responsible, by changes ordered in the Services, or by other 
causes beyond the control of Consultant, including force majeure events, then the time 
for Consultant’s performance of Services shall be extended and Consultant shall 
receive payment for all expenses attributable to the delay in accordance with 
Consultant’s then current rates and fees. 
4.2 Scheduling On-Site Observations or Services. To the extent Consultant’s Services 
require observations, inspections, or testing be performed at the Project site, Client 
understands and agrees that Client, directly or indirectly through its authorized 
representative, has the sole right and responsibility to determine and communicate to 
Consultant the scheduling of observations, inspections, and testing performed by 
Consultant. Accordingly, Client also acknowledges that Consultant bears no 
responsibility for damages that may result because Consultant did not perform such 
observations, inspections, or testing that Client failed to request and schedule.  Client 
understands that the scheduling of observations, inspections, or testing will dictate the 
time Consultant’s field personnel spend on the job site and agrees to pay for all services 
provided by Consultant due to Client’s scheduling demands in accordance with 
Consultant’s then current rates and fees.   

SECTION 5: COST AND PAYMENT OF SERVICES 
5.1 Cost Estimates. Consultant’s price or fees provided for in this Agreement are an 
estimate and are not a fixed amount unless otherwise expressly stated in this 
Agreement. Consultant’s estimated fees are based upon Consultant’s experience, 
knowledge, and professional judgment as well as information available to Consultant at 
the time of this Agreement. Actual costs may vary and are not guaranteed or warrantied.  
5.2 Payment. Consultant will invoice Client on a monthly basis for Services performed.  
Client will pay for Services as stated in this Agreement together with costs for Additional 
Services or costs otherwise agreed to in writing within thirty (30) days of the invoice date.  
Unless otherwise stated in this Agreement or agreed to in writing, Consultant’s costs for 
all services performed will be based upon Consultant’s then current rates, fees, and 
charges. No retainage shall be withheld by Client. All unpaid invoices will incur an 
interest charge of 1.5% per month or the maximum allowed by law.  
5.3 Other Payment Conditions. Consultant will require Client credit approval and 
Consultant may require payment of a retainer fee. Client agrees to pay all applicable 
taxes. Client’s obligation to pay for Services under this Agreement is not contingent on 
Client’s ability to obtain financing, governmental or regulatory agency approval, 
permits, final adjudication of any lawsuit, Client’s successful completion of any project, 
receipt of payment from a third party, or any other event. 
5.4 Third Party Payment.  Provided Consultant has agreed in writing, Client may request 
Consultant to invoice and receive payment from a third party for Consultant’s Services. 
Consultant, in its sole discretion, may also require the third party to provide written 
acceptance of all terms of this Agreement. Neither payment to Consultant by a third 
party nor a third party’s written acceptance of all terms of this Agreement will alter 
Client’s rights and responsibilities under this Agreement.  Client expressly agrees that 
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the Agreement contains sufficient consideration notwithstanding Consultant being paid 
by a third party. 
5.5 Non-Payment. If Client does not pay for Services in full as agreed, Consultant may 
retain work not yet delivered to Client and Client agrees to return all Project Data (as 
defined in this Agreement) that may be in Client’s possession or under Client’s control. 
If Client fails to pay Consultant in accordance with this Agreement, such nonpayment 
shall be considered a default and breach of this Agreement for which Consultant may 
terminate for cause consistent with the terms of this Agreement and without liability to 
Client or to others. Client will compensate Consultant for fees earned and expenses 
incurred up to the time of termination. Client agrees to be liable to Consultant for all 
costs and expenses Consultant incurs in the collection of amounts invoiced but not 
paid, including but not limited to attorney fees and costs. 

SECTION 6: OWNERSHIP AND USE OF DATA 
6.1 Ownership. All reports, notes, calculations, documents, and all other data prepared 
by Consultant in the performance of the Services (“Project Data”) are instruments of 
Consultant’s Services and are the property of Consultant. Consultant shall retain all 
common law, statutory and other reserved rights, including the copyright thereto, of 
Project Data.  
6.2 Use of Project Data. The Project Data of this Agreement is for the exclusive purpose 
disclosed by Client and, unless agreed to in writing, for the exclusive use of Client.  
Client may not use Project Data for a purpose for which the Project Data was not 
prepared without the express written consent of Consultant. Consultant will not be 
responsible for any claims, damages, or costs arising from the unauthorized use of any 
Project Data provided by Consultant under this Agreement. Client agrees to hold 
harmless, defend and indemnify Consultant from any and all claims, damages, losses, 
and expenses, including attorney fees, arising out of such unauthorized use. 
6.3 Samples, Field Data, and Contaminated Equipment. Samples and field data 
remaining after tests are conducted, as well as field and laboratory equipment that 
cannot be adequately cleansed of contaminants, are and continue to be the property of 
Client. Samples may be discarded or returned to Client, at Consultant’s discretion, 
unless within fifteen (15) days of the report date Client gives Consultant written direction 
to store or transfer the samples and materials. Samples and materials will be stored at 
Client’s expense. 
6.4 Data Provided by Client. Electronic data, reports, photographs, samples, and other 
materials provided by Client or others may be discarded or returned to Client, at 
Consultant’s discretion, unless within 15 days of the report date Client gives Consultant 
written direction to store or transfer the materials at Client’s expense. 

SECTION 7: INSURANCE 
7.1 Insurance. Consultant shall keep and maintain the following insurance coverages: 

a. Workers’ Compensation: Statutory 
b. Employer’s Liability: $1,000,000 bodily injury, each accident | $1,000,000 bodily 

injury by disease, each employee | $1,000,000 bodily injury/disease, aggregate 
c. General Liability: $1,000,000 per occurrence | $2,000,000 aggregate 
d. Automobile Liability: $1,000,000 combined single limit (bodily injury and property 

damage)  
e. Excess Umbrella Liability: $5,000,000 per occurrence | $5,000,000 aggregate 
f. Professional Liability: $2,000,000 per claim | $2,000,000 aggregate 

7.2 Waiver of Subrogation. Client and Consultant waive all claims and rights of 
subrogation for losses arising out of causes of loss covered by the respective insurance 
policies.  
7.3 Certificate of Insurance. Consultant shall furnish Client with a certificate of 
insurance upon request.  

SECTION 8: INDEMNIFICATION, CONSEQUENTIAL DAMAGES, LIABILITY LIMITS 
8.1 Indemnification. Consultant’s only indemnification obligation shall be to indemnify 
and hold harmless the Client, its officers, directors, and employees from and against 
those damages and costs incurred by Client or that Client is legally obligated to pay as 
a result of third party tort claims, including for the death or bodily injury to any person or 
for the destruction or damage to any property, but only to the extent proven to be directly 
caused by the negligent act, error, or omission of the Consultant or anyone for whom 
the Consultant is legally responsible. This indemnification provision is subject to the 
Limitation of Liability set forth in this Section 8. 
8.2 Intellectual Property. Client agrees to indemnify Consultant against losses and 
costs arising out of claims of patent or copyright infringement as to any process or 
system that is specified or selected by Client or others on behalf of Client. 
8.3 Mutual Waiver of Consequential Damages. NOTWITHSTANDING ANYTHING TO 
THE CONTRARY HEREUNDER, NEITHER CONSULTANT NOR CLIENT SHALL BE LIABLE TO 
THE OTHER FOR ANY CONSEQUENTIAL, PUNITIVE, INDIRECT, INCIDENTAL OR SPECIAL 
DAMAGES, OR LOSS OF USE OR RENTAL, LOSS OF PROFIT, LOSS OF BUSINESS 
OPPORTUNITY, LOSS OF PROFIT OR REVENUE OR COST OF FINANCING, OR OTHER SUCH 
SIMILAR AND RELATED DAMAGE ASSERTED IN THIRD PARTY CLAIMS, OR CLAIMS BY 
EITHER PARTY AGAINST THE OTHER. 

8.4 Limitation of Liability. TO THE FULLEST EXTENT PERMITTED BY LAW, THE TOTAL 
LIABILITY IN THE AGGREGATE OF CONSULTANT, CONSULTANT’S OFFICERS, DIRECTORS, 
PARTNERS, EMPLOYEES, AGENTS, AND SUBCONSULTANTS, TO CLIENT AND ANYONE 
CLAIMING BY, THROUGH OR UNDER CLIENT FOR ANY CLAIMS, LOSSES, COSTS, OR 
DAMAGES WHATSOEVER ARISING OUT OF, RESULTING FROM OR IN ANY WAY RELATED 

CONSULTANT’S PERFORMANCE OF THE SERVICES OR THIS AGREEMENT, FROM ANY 
CAUSE OR CAUSES, INCLUDING BUT NOT LIMITED TO NEGLIGENCE, PROFESSIONAL 
ERRORS AND OMISSIONS, STRICT LIABILITY, BREACH OF CONTRACT, INDEMNIFICATION 
OBLIGATIONS OR BREACH OF WARRANTY, SHALL NOT EXCEED THE TOTAL 
COMPENSATION RECEIVED BY CONSULTANT OR $50,000, WHICHEVER IS GREATER. 

SECTION 9: MISCELLANEOUS PROVISIONS 
9.1 Services Prior to Agreement. Directing Consultant to commence Services prior to 
execution of this Agreement constitutes Client’s acceptance of this unaltered 
Agreement in its entirety.  
9.2 Confidentiality. To the extent Consultant receives Client information identified as 
confidential, Consultant will not disclose that information to third parties without Client 
consent. Additionally, any Project Data prepared in performance of the Services will 
remain confidential and Consultant will not release the reports to any third parties not 
involved in the Project. Neither of the aforesaid confidentiality obligations shall apply to 
any information in the public domain, information lawfully acquired from others on a 
nonconfidential basis, or information that Consultant is required by law to disclose. 
9.3 Relationship of the Parties. Consultant will perform Services under this Agreement 
as an independent contractor, and its employees will at all times be under its sole 
discretion and control. No provision in this Agreement shall be deemed or construed to 
create a joint venture, partnership, agency or other such association between the 
Parties.  
9.4 Resource Conservation and Recovery Act. To the extent applicable to the 
Services, neither this Agreement nor the providing of Services will operate to make 
Consultant an owner, operator, generator, transporter, treater, storer, or a disposal 
facility within the meaning of the Resource Conservation and Recovery Act, as 
amended, or within the meaning of any other law governing the handling, treatment, 
storage, or disposal of hazardous substances. Client agrees to hold Consultant 
harmless, defend, and indemnify Consultant from any claims, damages, penalties or 
losses resulting from the storage, removal, hauling or disposal of such substances. 
9.5 Services in Connection with Legal Proceedings. Client agrees to compensate 
Consultant in accordance with its then current fees, rates, or charges if Consultant is 
asked or required to respond to legal process arising out of a proceeding related to the 
Project and as to which Consultant is not a party. 
9.6 Assignment. This Agreement may not be assigned by Consultant or Client without 
the prior written consent of the other Party, which consent shall not be unreasonably 
withheld. 
9.7 Third Party Beneficiaries. Nothing in this Agreement, express or implied, is 
intended, or will be construed, to confer upon or give any person or entity other than 
Consultant and Client, and their respective permitted successors and assigns, any 
rights, remedies, or obligations under or by reason of this Agreement. 
9.8 Termination. This Agreement may be terminated by either Party for cause upon 
seven (7) days written notice to the other Party. Should the other Party fail to cure and 
perform in accordance with the terms of this Agreement within such seven-day period, 
the Agreement may terminate at the sole discretion of the Party that provided the written 
notice. The Client may terminate this Agreement for its convenience. If Client terminates 
for its convenience, then Consultant shall be compensated in accordance with the 
terms hereof for Services performed, reimbursable costs and expenses incurred prior to 
the termination, and reasonable costs incurred as a result of the termination. 
9.9 Force Majeure. Neither Party shall be liable for damages or deemed in default of this 
Agreement  to the extent that any delay or failure in the performance of its obligations 
(other than the payment of money) results, without its fault or negligence, from any 
cause beyond its reasonable control, including but not limited to acts of God, acts of 
civil or military authority, embargoes, pandemics, epidemics, war, riots, insurrections, 
fires, explosions, earthquakes, floods, adverse weather conditions, strikes or lock-outs, 
declared states of emergency, and changes in laws, statutes, regulations, or 
ordinances. 
9.10 Disputes, Choice of Law, Venue. In the event of a dispute and prior to exercising 
rights at law or under this Agreement, Consultant and Client agree to negotiate all 
disputes in good faith for a period of 30 days from the date of notice of such dispute. This 
Agreement will be governed by the laws and regulations of the state in which the Project 
is located and all disputes and claims shall be heard in the state or federal courts for 
that state. Client and Consultant each waive trial by jury.  
9.11 Individual Liability. No officer or employee of Consultant, acting within the scope 
of employment, shall have individual liability for any acts or omissions, and Client 
agrees not to make a claim against any individual officers or employees of Consultant. 
9.12 Severability. Should a court of law determine that any clause or section of this 
Agreement is invalid, all other clauses or sections shall remain in effect. 
9.13 Waiver. The failure of either Party hereto to exercise or enforce any right under this 
Agreement shall not constitute a release or waiver of the subsequent exercise or 
enforcement of such right. 
9.14 Entire Agreement. The terms and conditions set forth herein constitute the entire 
understanding of the Parties relating to the provision of Services by Consultant to Client. 
This Agreement may be amended only by a written instrument signed by both Parties. In 
the event Client issues a purchase order or other documentation to authorize 
Consultant’s Services, any conflicting or additional terms of such documentation are 
expressly excluded from this Agreement.  
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